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©ntteb states; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,185 

J. Howard McGrath, et al., appellants 

v. 

Irving Potash, appellee 

No. 11,186 

J. Howard McGrath, et al., appellants 

v. 

Charles A. Doyle, appellee 

APPEALS FROM THE UMTEI) STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANTS 

jURISDICTIONAL STATEMENT 

The District Court issued a permanent injunction against 
appellants on February 17, 1949. Appellants having filed 
a motion to vacate that injunction (J.A. 28), the District 
Court had jurisdiction to act by virtue of Rule 60 (b), 
F.R.C.P., and by virtue of its inherent power to vacate the 
injunctions it issues. Appellants having filed a timely notice 
of appeal (J.A. 37) from the District Court’s denial of the 
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motion to vacate, this Court has jurisdiction over the appeal 
by virtue of 2S U.S.C. 1292 (1). 

STATEMENT OF THE CASE 

On March 22, 1948, appellees Potash and Doyle, together 
with three others, Gerhart Eisler, John Williamson and 
Ferdinand C. Smith, filed separate, but similar, actions in 
the District Court, in which they alleged that appellants, 
the Attorney General and the Commissioner of Immigra¬ 
tion, had caused them to be arrested as aliens subject to 
deportation, and further alleged that appellants were about 
to conduct deportation hearings before hearing officers 
who had not been selected in accordance with the provisions 
of the Administrative Procedure Act. The complaints 
prayed that orders issue requiring appellants to appoint 
hearing officers in accordance with the provisions of the 
Act, and to conduct their deportation hearings before such 
officers as prescribed by the Act. (J.A. 17 et seq.). The Dis¬ 
trict Court granted summary judgments for the plaintiffs 
in which it ordered that 

the defendants, Tom C. Clark, Attorney General of 
the United States, and Watson B. Miller, United States 
Commissioner of Immigration and Naturalization, and 
each of them, and their officers, agents, servants, em¬ 
ployees, and attorneys, and all persons in active con¬ 
cert or participation with them, be, and they hereby 
are, enjoined and restrained from conducting or con¬ 
tinuing to conduct hearings for the deportation of the 
plaintiffs or any of them which are not before exam¬ 
iners appointed, qualified, assigned and authorized 
in accordance with the provisions of sections 7 and 11 
of Administrative Procedure Act or which otherwise 
do not comply with sections 5, b, 7, 8 and 11 of said 
Act, and from deporting or attempting to deport the 
plaintiffs or any of them on the basis of hearings or 
proceedings not held before such examiners or which 
otherwise do not comply with sections 5, 6, 7, 8 and 11 
of said Act. 1 


1 The District Court’s previous opinion granting an interlocutory 
injunction is reported in Eisler v. Clark , 77 F. Supp. 610. 
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The Government filed notices of appeal and brought the 
cases to this Court. (J.A2, 22-27, 44-45, 46.) 2 

In February 1950, while the appeals were pending in 
this Court, the Supreme Court held that the hearing pro¬ 
visions of the Administrative Procedure Act were appli¬ 
cable to deportation proceedings. Wong Yang Sung v. 
McGrath, 339 U.S. 33. In its opinion the Supreme Court 
said (339 U.S. at 47): “The agencies, unlike the aliens, 
have ready and persuasive access to the legislative ear 
and if any error is made by including them, relief from 
Congress is a simple matter.” After the decision in the 
Sung case the parties to the pending appeals filed an agree¬ 
ment in this Court on March 30, 1950, dismissing the 
appeals. 3 

Thereafter, Congress granted the relief suggested in the 
Supreme Court’s opinion in the Sung case, by enacting 
Public Law 843, 81st Cong., 2d Sess. (U.S. Cong. Code 
Service 1950, p. 1042). The pertinent portion of the stat¬ 
ute, approved on September 27, 1950 (and before any 
hearings had been held in the present cases), is as follows: 

Proceedings under law relating to the exclusion or 
deportation of aliens shall hereafter be without regard 
to the provisions of Sections 5, 7 and 8 of the Adminis¬ 
trative Procedure Act (5 U.S.C. 1004, 1006, and 1007). 

On March 27, 1951, the Government filed in the District 
Court a motion under Pule GO (b), F.R.C.P., to vacate the 
permanent injunction still outstanding against the Attorney 
General and the Commissioner of Immigration, pointing 
out that while the court’s order directed appellants to com¬ 
ply with the provisions of the Act in proceeding against 
appellees, the recent mandate of Congress now directed 

- This was the second appeal arising out of the proceedings in the 
District Court. See Clark v. Potash, Williamson, Smith and Doyle, 
Nos. 10,245-10,248. While those appeals were pending in this 
Court, J. Howard McGrath was substituted in the place of Tom C. 
Clark, his predecessor as Attorney General of the United States. 
It has been stipulated that the record in the second appeal may be 
considered in the present appeal (R. 25-28). References to the 
Joint Appendix in the second appeal will be designated “(J. A2-)”. 
References to the Joint Appendix in the present, or third, appeal 
will be designated “(J. A.—)”. The first appeal (see Clark v. 
Doyle, No. 9940) is not important here. 

3 See Clerk’s file in Nos. 10,245-10,248. 
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them to disregard the Act (J.A. 28). The District Court 
denied the motion on June 14, 1051 (J.A. 28), and the 
present appeal followed. 

STATUTES AND RULE INVOLVED 

Section 5 of the Administrative Procedure Act of June 
11, 1946, 60 Stat. 237, 239, 5 U.S.C. 1004, establishes a num¬ 
ber of formal requirements to be applicable “in every case 
of adjudication required by statute to be determined on the 
record after opportunity for an agency hearing.” Section 
5 (c), upon which appellees relied in their complaints, pro¬ 
vides in pertinent part: 

The same officers who preside at the reception of evi¬ 
dence pursuant to section 1006 of this title shall make 
the recommended decision or initial decision required 
by section 1007 of this title except where such officers 
become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as 
authorized by law, no such officer shall consult any per¬ 
son or party on any fact in issue unless upon notice and 
opportunity for all parties to participate; nor shall such 
officer be responsible to or subject to the supervision 
or direction of any officer, employee, or agent engaged 
in the performance of investigative or prosecuting 
functions for anv agencv. 

Section 6 of the same Act, 60 Stat. 237, 240, 5 U.S.C. 1005, 
provides as follows: 

Except as otherwise provided in this chapter.— 

{&) Appearance and representation of parties .—Any 
person compelled to appear in person before any agency 
or representative thereof shall be accorded the right 
to be accompanied, represented, and advised by coun¬ 
sel or, if permitted by the agency, by other qualified 
representative. Every party shall be accorded the 
right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. 
So far as the orderly conduct of public business per¬ 
mits, any interested person may appear before any 
agency or its responsible offiers or employees for the 
presentation, adjustment, or determination of any 
issue, request, or controversy in any proceeding (inter¬ 
locutory, summary, or otherwise) or in connection with 
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any agency function. Every agency shall proceed with 
reasonable dispatch to conclude any matter presented 
to it except that due regard shall be had for the con¬ 
venience and necessity of the parties or their repre¬ 
sentatives. Nothing herein shall be construed either 
to grant or to deny to any person who is not a lawyer 
the right to appear for or represent others before any 
agency or in any agency proceeding. 

(b) Issuance of process; investigations; transcript 
of evidence. —No process, requirement of a report, in¬ 
spection, or other investigative act or demand shall be 
issued, made, or enforced in any manner or for any 
purpose except as authorized by law. Every person 
compelled to submit data or evidence shall be entitled 
to retain or, on payment of lawfully prescribed costs, 
procure a copy or transcript thereof, except that in a 
non-public investigatory proceeding the witness may 
for good cause be limited to inspection of the official 
transcript of his testimony. 

(c) Subpenas and production of evidence. —Agency 
subpenas authorized by law shall be issued to any party 
upon request and, as may be required by rules of pro¬ 
cedure, upon a statement or showing of general rele¬ 
vance and reasonable scope of the evidence sought. 
Upon contest the court shall sustain any such subpena 
or similar process or demand to the extent that it is 
found to be in accordance with law and, in any proceed¬ 
ing for enforcement, shall issue an order requiring the 
appearance of the witness or the production of the 
evidence or data within a reasonable time under 
penalty of punishment for contempt in case of con¬ 
tumacious failure to comply. 

(d) Notice of denial of applicalion or petition .— 
Prompt notice shall be given of the denial in whole or 
in part of any written application, petition, or other 
request of any interested person made in connection 
with any agency proceeding. Except in affirming a 
prior denial or where the denial is self-explanatory, 
such notice shall be accompanied by a simple statement 
of procedural or other grounds. 

Section 7 of the same Act, 60 Stat. 237, 241, 5 U.S.C. 1006, 
provides in pertinent part: 

In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 
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(a) There shall preside at the taking of evidence (1) 
the agency, (2) one or more members of the body which 
comprises the agency, or (3) one or more examiners 
appointed as provided in this chapter; but nothing in 
this chapter shall be deemed to supersede the conduct 
of specified classes of proceedings in whole or part by 
or before boards or other officers specially provided for 
by or designated pursuant to statute. The functions 
of all presiding officers and of officers participating in 
decisions in conformity with section 1007 of this title 
shall be conducted in an impartial manner. Any such 
officer may at any time withdraw if he deems himself 
disqualified; and, upon the filing in good faith of a 
timely and sufficient affidavit of personal bias or dis¬ 
qualification of any such officer, the agency shall deter¬ 
mine the matter as a part of the record and decision in 
the case. 

Section 8 of the same Act, 60 Stat. 237, 242, 5 U.S.C. 1007, 
provides as follows: 

In cases in which a hearing is required to be con¬ 
ducted in conformity with section 1006 of this title— 

(a) In cases in which the agency has not presided 
at the reception of the evidence, the officer who pre¬ 
sided (or, in cases not subject to subsection (c) of sec¬ 
tion 1004 of this title, any other officer or officers quali¬ 
fied to preside at hearings pursuant to section 1006 of 
this title) shall initially decide the case or the agency 
shall require (in specific cases or by general rule) the 
entire record to be certified to it for initial decision. 
Whenever such officers make the initial decision and 
in the absence of either an appeal to the agency or re¬ 
view upon motion of the agency within time provided 
by rule, such decision shall without further proceedings 
then become the decision of the agency. On appeal 
from or review of the initial decisions of such officers 
the agency shall, except as it may limit the issues upon 
notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the 
agency makes the initial decision without having pre¬ 
sided at the reception of the evidence, such officers shall 
first recommend a decision except that in rule making 
or determining applications for initial licenses (1) in 
lieu thereof the agency may issue a tentative decision 
or any of its responsible officers may recommend a 
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decision or (2) any such procedure may be omitted in 
any case in which the agency finds upon the record that 
due and timely execution of its functions imperatively 
and unavoidably so requires. 

(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the deci¬ 
sion of subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the considera¬ 
tion of the officers participating in such decisions (1) 
proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subordi¬ 
nate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the rul¬ 
ing upon each such finding, conclusion, or exception 
presented. All decisions (including initial, recom¬ 
mended, or tentative decisions) shall become a part of 
the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof. 

Section 11 of the same Act, 60 Stat. 237, 244, 5 U.S.C. 1010, 
provides as follows: 

Subject to the civil-service and other laws to the 
extent not inconsistent with this chapter, there shall 
be appointed by and for each agency as many qualified 
and competent examiners as may be necessary for pro¬ 
ceedings pursuant to sections 1006 and 1007 of this 
title, who shall be assigned to cases in rotation so far 
as practicable and shall perform no duties inconsistent 
with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which 
they are employed only for good cause established and 
determined by the Civil Service Commission (herein¬ 
after called the Commission) after opportunity for 
hearing and upon the record thereof. Examiners shall 
receive compensation prescribed by the Commission 
independently of agency recommendations or ratings 
and in accordance with sections 661-663, 664-669, 670- 
672, 673, and 674 of this title, except that the provisions 
of paragraphs (2) and (3) of subsection (b) of section 
667 of this title, and the provisions of section 669 of 
this title, shall not be applicable. Agencies occasion- 
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ally or temporarily insufficiently staffed may utilize 
examiners selected by the Commission from and with 
the consent of other agencies. For the purposes of this 
section, the Commission is authorized to make investi¬ 
gations, require reports by agencies, issue reports, in¬ 
cluding an annual report to the Congress, promulgate 
rules, appoint such advisory committees as may be 
deemed necessary, recommend legislation, subpoena 
witnesses or records, and pay witness fees as estab¬ 
lished for the United States courts. 

Public Law 843, 81 st Cong., 2nd Sess., approved Septem¬ 
ber 27,1950, U.S. Cong. Code Service 1950, p. 1042, provides 
in pertinent part: 

Proceedings under law relating to the exclusion or 
expulsion of aliens shall hereafter be without regard 
to the provisions of sections 5, 7 and 8 of the Adminis¬ 
trative Procedure Acts (5 U.S.C. 1004, 1006, and 1007). 

Rule 60 (b) of the Federal Rules of Civil Procedure 
provides: 

On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following 
reasons: (1) mistake, inadvertence, surprise, or excus¬ 
able neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time 
to move for a new trial under Rule 59 (b); (3) fraud 
(whether heretofore denominated intrinsic or extrin¬ 
sic), misrepresentation, or other misconduct of an ad¬ 
verse party; (4) the judgment is void; (5) the judg¬ 
ment has been satisfied, released, or discharged, or a 
prior judgment upon which it is based has been re¬ 
versed or otherwise vacated, or it is no longer equitable 
that the judgment, should have prospective application; 
or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2) and 
(3) not more than one year after the judgment, order 
or proceeding was entered or taken. A motion under 
this subdivision (b) does not affect the finality of a 
judgment or suspend its operation. This rule does not 
limit the power of a court to entertain an independent 
action to relieve a party from a judgment, order, or 
proceeding, or to grant relief to a defendant not actu- 
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ally personally notified as provided in Section 57 of the 
Judicial Code, U.S.C., Title 28, § 118, or to set aside a 
judgment for fraud upon the court. Writs of coram 
nobis, audita querela, and bills of review and bills in 
the nature of a bill of review, are abolished, and the 
procedure for obtaining any relief from a judgment 
shall be by motion as prescribed in these rules or by an 
independent action. 

SUMMARY OF ARGUMENT 

The District Court was not authorized to interfere by 
injunction or declaratory judgment with the conduct of the 
pending deportation proceedings. 

In any event, having permanently enjoined the Attorney 
General and the Commissioner of Immigration and Natu¬ 
ralization from conducting proceedings against Doyle and 
Potash except in accordance with the Administrative Pro¬ 
cedure Act, it was error to refuse to vacate that injunction 
after Congress, where within constitutional limits the power 
to control deportation proceedings resides, had specifically 
exempted deportation proceedings from the Administrative 
Procedure Act. 

ARGUMENT 

I 

The District Court Had No Authority to Interfere by Injunc¬ 
tion or Declaratory Judgment with the Conduct of Pending 
Administrative Proceedings. 

As has already been pointed out in the statement of the 
case (supra, p. 2), the complaints in these cases alleged 
that the Attorney General and the Commissioner of Immi¬ 
gration were about to conduct deportation hearings against 
appellees, before hearing officers who had not been selected 
in accordance with the provisions of the Administrative 
Procedure Act. Upon the basis of this complaint, the Dis¬ 
trict Court issued a permanent injunction restraining the 
Attorney General and the Commissioner from proceeding 
with the hearings otherwise than in accordance with the Act. 
We submit that the District Court had no authority to inter¬ 
fere initially with the inchoate administrative proceedings, 
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and that it should, therefore, have granted the Government’s 
motion to vacate the injunctions. 4 

This Court has twice recently ruled that “courts are not 
authorized to interfere by injunction or declaratory judg¬ 
ment with the conduct of pending administrative proceed¬ 
ings.” Riss <0 Co. v. Interstate Commerce Commission, 86 
U. S. App. D. C. 79, 179 F. 2d 810. And in Bolger v. Mar¬ 
shall, No. 10,S07, decided November 15, 1951, this Court 
said: 


Appellees do not, however, raise an issue which we 
believe we are bound to resolve before considering their 
substantive arguments. That issue is whether appellant 
lias in fact exhausted all available administrative reme¬ 
dies. Appellees’ failure to contest the allegation of ex¬ 
haustion cannot foreclose us from inquiry into it since 
exhaustion is a matter which involves the District 
Court’s authority to entertain the suit—whether be¬ 
cause it is a jurisdictional prerequisite or the result of 
a “long settled rule of judicial administration.” Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50 
1938). 5 

The present case is squarely within the holding of this 
Court in Riss <£ Co. v. Interstate Commerce Commission, 
S6 U. S. App. D. C. 79, 179 F. 2d 810 (1950). In that case, 
while a hearing was under way, Riss objected to the qualifi¬ 
cations of the hearing examiner and petitioned the Commis¬ 
sion for a hearing before an examiner qualified under the 
Administrative Procedure Act. The Commission denied the 

4 There can be no doubt of the power of the District Court to va¬ 
cate an injunction, since it retains an inherent continuing power 
over the injunctive decrees it issues. United States v. Swift <t* Co., 
286 U.S. 106, 114-115. 

5 In the Myers case the Supreme Court said (303 U.S. at 50. 51): 
“The contention is at war with the long settled rule of judicial ad¬ 
ministration that no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administrative remedy 
has been exhausted. That rule has been repeatedly acted on in 
cases where, as here, the contention is made that the administra¬ 
tive body lacked power over the subject matter.” In a footnote on 
p. 51, the Supreme Court pointed out that “the rule is one of ju¬ 
dicial administration—not merely a rule governing the exercise of 
discretion—* * 
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petition on the ground that the Administrative Procedure 
Act was inapplicable. Thereupon, Hiss applied to the Dis¬ 
trict Court for a declaratory judgment and an injunction 
requiring the Commission to give appellant an opportunity 
for a hearing in accordance with sections 5, 7, and 8 of the 
Act. The District Court granted the Commission’s motion 
for summary judgment. On appeal this Court said: 

The question chiefly argued on this appeal was 
whether the Commission was right in ruling that the 
cited sections of the Administrative Procedure Act are 
inapplicable to the pending proceeding before the Com¬ 
mission. Cf. Bersoflf v. Donaldson, 84 U. S. App. D. C. 
226, 174 F. 2d 494. But we do not reach that question, 
for we think appellant’s application for court help was 
premature. Courts are not authorized to interfere by 
injunction or declaratory judgment with the conduct of 
pending administrative proceedings. Macauley v. Wa¬ 
terman Steamship Corp., 327 U. S. 540, 545, 66 S. Ct. 
712, 90 L. Ed. 839; Federal Power Commission v. Ar¬ 
kansas Power & Light Co., 330 U. S. 802, 67 S. Ct. 963, 
91 L. Ed. 1261; Securities & Exchange Commission v. 
Otis & Co., 338 U. S. 843, 70 S. Ct. 89, rehearing denied, 
338 U. S. 868, 70 S. Ct. 187. Different implications, if 
any, in United States ex rel. Kansas City Southern R. R. 
v. Interstate Commerce Commission, 252 U. S. 178, 40 
S. Ct. 197, 64 L. Ed. 517, or Work v. Louisiana, 269 U. S. 
250, 46 S. Ct. 92, 70 L. Ed. 259, on which the appellant 
relies, must be disregarded in the light of later cases. 
“The so-called order here complained of is one which 
does not command the carrier to do, or to refrain from 
doing, any thing; which does not grant or withhold any 
authority, privilege, or license; which does not extend 
or abridge any power or facility; which does not sub¬ 
ject the carrier to any liability, civil or criminal; which 
does not change the carrier’s existing or future status 
or condition; which does not determine any right or 
obligation.” United States v. Los Angeles & Salt Lake 
R. R., 273 U. S. 299, 309-310, 47 S. Ct. 413, 414, 71 L. Ed. 
751; John J. Casale, Inc. v. United States, D. C., 52 F. 
Supp. 1005. We think the complaint should have been 
dismissed. (Emphasis added.) 

Here, as in the Riss case, the question in the District 
Court was whether pending administrative proceedings 
could be enjoined simply because proceedings in the future 
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were not to be in accordance with the Administrative Proce¬ 
dure Act. Because of the protracted litigation in this case, 
those proceedings have never progressed beyond their ini¬ 
tial stages. We submit that here, just as in the Riss case, 
the District Court was “not authorized to interfere by in¬ 
junction or declaratory judgment with the conduct of pend¬ 
ing administrative proceedings.” Proper procedure de¬ 
manded, not that a permanent injunction be granted, but 
that “the complaint should have been dismissed.” Riss <£ 
Co. v. Interstate Commerce Commission , supra. Accord¬ 
ingly, we submit that the District Court erred in refusing to 
vacate the permanent injunction which it had no authority 
to issue in the first place.’ 5 

It is true that there are certain exceptional cases in which 
a district court (Joes have authority to interfere with ad¬ 
ministrative proceedings before they have become final. 
Thus, where the verv existence of a business mav be threat- 
ened if a proposed administrative action is taken, the dis¬ 
trict courts have authority to interfere. For instance, if a 
member bank were threatened with expulsion from the Fed¬ 
eral Reserve System, the courts might enjoin the proceed¬ 
ings since loss of membership would mean loss of deposit 
insurance and loss of confidence by depositors. See Eccles 
v. Peoples Bank , 333 U. S. 426, 432-433. Appellees, in their 
complaint, may perhaps have stated such a case of irre¬ 
parable injury, for they alleged that they were being held in 

“In Aircraft cfc Diesel Corp. v. Hirsch, 331 U.S. 752. 767, the Su¬ 
preme Court said: “The very purpose of providing either an exclu¬ 
sive or an initial and preliminary administrative determination is 
to secure the administrative judgment either, in the one case, in 
substitution for judicial decision or, in the other, as foundation for 
or perchance to make unnecessary later judicial proceedings. Where 
Congress has clearly commanded that administrative judgment be 
taken initially or exclusively, the courts have no lawful function 
to anticipate the administrative decision with their own, whether or 
not when it has been rendered they may intervene either in pre¬ 
sumed accordance with Congress’ will or because, for constitutional 
reasons, its will to exclude them has been exerted in an invalid man¬ 
ner. To do this not only would contravene the icill of Congress as 
a matter of restricting or deferring judicial action. It would nullify 
the congressional objects in providing the administrative determi¬ 
nation. * * *” (Emphasis supplied.) 
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custody by the Attorney General without bail, and that their 
deportation hearings were likely to last at least two years 
(J.A. 18-20; J.A2. 23-25). However, that threat had been 
dissipated long prior to the issuance of the permanent in¬ 
junction on February 17,1949, for the record shows that by 
that time appellees had already been at liberty on bond for 
almost a year (J.A2. 45). The remaining allegations of 
threatened injury amount to nothing more than the normal 
inconvenience occasioned by a legal proceeding. But it is 
settled that inconvenience alone, even though severe, is not 
sufficient to give the District Court power to intervene in 
pending administrative proceedings. Aircraft & Diesel 
Corp. v. Hirsch, 331 U. S. 752, 774-781. “The District Court 
had no power to determine in this proceeding and at this 
time issues that might arise because of future con¬ 
tingencies.” Macaidcy v. Waterman S. S. Corp., 327 U. S. 
540, 545. 

We submit that the District Court was without power to 
grant the injunction, and that the motion to vacate should 
have been granted. 

II 

In View of the Subsequently Enacted Statute Exempting De¬ 
portation Proceedings from the Administrative Procedure 
Act, the District Court Erred in Refusing to Vacate the Per¬ 
manent Injunction. 

There can be no doubt that the District Court has the 
power to vacate a permanent injunction after the conditions 
under which it was issued have changed. “Familiar equity 
procedure assures opportunity for modifying or vacating 
an injunction when its continuance is no longer war¬ 
ranted.” 7 “Even though a decree granting preventive in¬ 
junctive relief appears on its face to be permanent, a court 
of equity has inherent power to vacate and set it aside 
if subsequent to its entry the law has been so changed that 
the continuance of the injunction is unjust, unequitable, or 
unwarranted.” 8 We submit that continuance of the injunc- 

7 Drivers Union v. Meadowmoor Co., 312 U.S. 287, 298. 

8 City and County oj Denver v. Denver Tramway Corp., 187 F. 
2d 410, 417. 10 Cir. 1951; see also Western Union Tel. Co. v. In¬ 
ternational Brotherhood, 133 F. 2d 955, 7 Cir. 1943. 
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tion was unwarranted and that the District Court erred in 
refusing to vacate it after Congress expressly provided 
that deportation proceedings were to be without regard to 
the Administrative Procedure Act. 9 

Concerning the case where the law is changed before an 
appellate court renders judgment in a case before it the 
Supreme Court has said: 

It is in the general true that the province of an ap¬ 
pellate court is only to inquire whether a judgment 
when rendered was erroneous or not, but if, subsequent 
to the judgment, and before the decision of the appel¬ 
late court, a law intervenes and positively changes the 
rule which governs, the law must be obeyed, or its 
obligation denied. United States v. Schooner Peggy, 
1 Cranch 103,110. 

See also Crozier v. Krupp, 224 U.S. 290. Consequently, 
had Congress enacted the law in question when the appeals 
in 10,245 and 10,24S were pending here, this Court would 
have recognized the change in the law and decided the ap¬ 
peals accordingly. The District Court, too, was obliged to 
recognize that Congress had provided that deportation 
proceedings were to be without regard to the Administra¬ 
tive Procedure Act. Refusal to vacate its judgment, in the 
face of the statute, was error, Ilodges v. Snyder , 45 S. Dak. 
149, 1S5 NAV. S67 (1922), affirmed, Ilodges v. Snyder, 261 
U.S. 600. See also State of Pennsylvania v. Wheeling and 
Belmont Bridge Co., 18 How. 421, where the Supreme Court, 
in an original proceeding dissolved its own injunction di¬ 
recting removal of an obstruction (a bridge) across the Ohio 
River, after Congress had declared the bridge to be a lawful 
structure and a post-road for passage of the mails. 

Appellees have already indicated in this Court, in oppos- 

9 “The power to exclude or to expel aliens, being a power affect¬ 
ing international relations, is vested in the political departments 
of a government, and is to be regulated by treaty or by act of Con¬ 
gress, and to be executed by the executive authority according to 
the regulations so established, except so far as the judicial depart¬ 
ment has been authorized by treaty or by statute, or is required 
by the particular law or the Constitution to intervene.” Fong Yue 
Ting v. United States, 149 U.S. 698, 713; see also Fok Yung Yo v. 
United States , 185 U.S. 296. 
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ing the Government’s motion to vacate, that they intend to 
argue that Public Law 843 is unconstitutional insofar as it 
applies to this case. This argument is based on the state¬ 
ment in Wong Yang Sung v. McGrath, 339 U.S. 33, 50-51, 
where, in holding the Administrative Procedure Act ap¬ 
plicable to deportation hearings commenced after its effec¬ 
tive date, the Supreme Court said: 

Indeed, to so construe the Immigration Act might 
again bring it into constitutional jeopardy. When the 
Constitution requires a hearing, it requires a fair one, 
one before a tribunal which meets at least currently pre¬ 
vailing standards of impartiality * # *. It might 

be difficult to justify as measuring up to constitutional 
standards of impartiality a hearing tribunal for de¬ 
portation proceedings the like of which has been con¬ 
demned by Congress as unfair even where less vital 
matters of property rights are at stake. 

We submit that appellees read too much into this obser¬ 
vation. Manifestly the Supreme Court did not mean to 
imply that the enactment of the Administrative Procedure 
Act ipso facto changed the standard of due process to the 
point where hearings already instituted in accordance with 
a procedure up to that point consistently upheld as accord¬ 
ing due process, suddenly became unfair. The Act itself 
specified that it was not to be applicable to proceedings 
alreadv commenced. And it is also clear that the Act was 
not laying down a standard of constitutional due process, 
for the Act by its terms does not have unlimited applica¬ 
tion. 10 The TP ong Yang Sung decision basically rests on the 

10 Section 2 provides in pertinent part: 

“* * * Except as to the requirements of section 3, there 
shall be excluded from the operation of this Act (1) agencies 
composed of representatives of the parties or of representatives 
of organizations of the parties to the disputes determined 
by them, (2) courts martial and military commissions, (3) 
military or naval authority exercised m the field in time 
of war or in occupied territory, or (4) functions which by law 
expire on the termination of present hostilities, within any 
fixed period thereafter, or before July 1, 1947, and the func¬ 
tions conferred by the following statutes: Selective Train¬ 
ing and Service Act of 1940; Contract Settlement Act of 1944; 
Surplus Property Act of 1944.” 
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assumption that Congress intended the Administrative Pro¬ 
cedure Act to apply to deportation hearings, and this inter¬ 
pretation of congressional intent was promptly repudiated 
by Congress itself when it provided in the Supplemental Ap¬ 
propriation Act of 1951 (supra, p. 3) that the Act should 
not apply to deportation hearings. 

The only constitutional question is whether appellees will 
be accorded a fair hearing. The standard laid down by the 
Supreme Court as to this issue is that procedural due proc¬ 
ess requires only due notice and ample opportunity to be 
heard before an immigration inspector or no error so 
flagrant as to convince the court of the essential unfairness 
of the hearing. See, e.g., Vajtauer v. Commissioner of 
Immigration, 273 U.S. 103, 106; Tisi v. Tod, 264 U.S- 131. 
In these cases and many others, the identical procedure at¬ 
tacked by appellees was sustained without question. 

We submit, therefore, that the District Court was re¬ 
quired to vacate its injunction as a result of the change in 
the statute. 

CONCLUSION 

It is respectfully submitted that the District Court erred 
and that the judgment should be reversed with instructions 
to vacate the permanent injunction. 

Charles M. Irelax, 
United States Attorney. 
Joseph M. Howard, 
Joseph F. Goettex, 
Assistant United States Attorneys. 
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APPENDIX 

128 Filed Mar. 22, 1948. Harry M. Hull, Clerk 

Civil Action No. 1177-48 


Charles A. Doyle, 401 Niagara Street, Niagara Falls, N. Y., 

Plaintiff , 

against 

Tom C. Clark, individually and as Attorney General of the 
United States Department of Justice, Department of 
Justice Building, Washington, D. C. 


Watson B. Miller, individually and as Commissioner of 
Immigration and Naturalization, Defendants. 

Complaint for Declaratory Judgment for Review of 
Agency Action and for Injunctive Relief 


The plaintiff, complaining of the defendants, alleges as 
follows: 


I 


(A) This action seeks (1) a declaratory judgment that 
the hearing procedure for the deportation of plaintiff and 
other aliens provided by Title 8 U.S.C.A. Sections 155 and 
156 must be held in compliance with the requirements of 
the Administrative Procedure Act, 60 Stat. 243, Title 5 
U.S.C. Sections 1001 et seq. (herein called the Act), (2) 
a review of the action of the Immigration and Naturaliza¬ 
tion Service of the Department of Justice (herein called 
the Service), the agency of Government involved, in deny¬ 
ing to the plaintiff the right to be heard before a hearing 

officer appointed, qualified and acting under and pur- 
129 suant to Section 5(c) and Sections 7, S and 11 of 
the Act, and (3) a stay of agency proceedings until 
such time as defendants comply with the Act. 

(B) The jurisdiction of the Court in this action arises 
under Sections 11-301, 11-305 and 11-306 of the District 
of Columbia Code, and also under Section 10 of the Act, 
60 Stat. 243, Title 5 U.S.C. Section 1009, and the Act of 
June 14, 1934, as amended, Title 28 U.S.C. Section 400. 


II 

(A) Plaintiff, Charles A. Doyle, has been a resident in 
the United States for upwards of twenty-four years. He 
is married to a legally resident alien and is the father of 
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four children, each of whom are native horn American 
citizens.. His wife and children reside in the United States. 
Plaintiff is and for many years has been an officer of the 
Gas, Coke & Chemical Workers of America, CIO, a labor 
organization composed of upwards of 60,000 employees in 
the chemical and related industries. He is presently a 
Vice-President of that organization. He is and tor many 
years has been a resident of the City of Buffalo, State of 
New York. 

(B) The defendant Tom C. Clark is the Attorney General 
of the United States and is charged with the statutory duty 
to determine, after appropriate hearings, whether aliens 
are to be deported from the United States. He discharges 
this function through the Immigration and Naturalization 
Service of the Department of justice. He is located and 
has a place of business in the District of Columbia. 
130 (C) The defendant Watson B. Miller is the Com¬ 

missioner of Immigration & Naturalization and is 
the officer of the Department of Justice in direct charge 
of the administration of the Service. He is located and 
has a place of business in the District of Columbia. 

Ill 

(A) Sometime prior to the 20th day of February, 1948 
the defendant Tom C. Clark caused to be issued, and on 
or about February 20, 1948 the defendant Watson B. Miller 
caused to be served upon the plaintiff a warrant of arrest 
in which it was alleged that the plaintiff was an alien and 
subject to deportation, and that pursuant thereto plaintiff 
was taken into custody and hel/ for hearing, as required 
by statute. 

* (B) In accordance with the directions of the defendant 
Tom C. Clark, plaintiff was denied release upon bail pend¬ 
ing hearing on the charges made in the warrant of arrest, 
but on the" contrary, was ordered detained and deprived 
of his liberty. 

(C) Thereafter, the defendant Miller, by his agent, 
directed that hearing on said charges be held on March S, 
1948, before an inspector of the Service, and that said 
hearing was adjourned to March 24, 194S. 

(D) No alien, including the plaintiff, may be deported 
save after an adjudication required by statute to be deter¬ 
mined on the record after opportunity for an agency hearing. 

(H) The provisions of Section 5 of the Act provides 
that such hearings shall be conducted in accordance with 
the provisions of Sections 7 and 8 of said Act, and that no 
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hearing officer who is responsible to or subject to 

131 the supervision or direction of any officer, employee 
or agent engaged in the investigative or prosecuting 

functions of the agency shall preside at the hearing. 

(F) Section 7 requires, among other things, that such 
hearing shall be conducted in an impartial manner, and 
Section 11 requires, among other things, that the hearing 
officer shall be assigned in rotation from among a panel 
of competent examiners qualified subject to the Civil Serv¬ 
ice and other laws of the United States. 

(G) Neither the presiding inspector appointed to pre¬ 
side over the hearing herein, nor any other inspector of the 
Service, has been appointed to or holds office in accordance 
with Section 11 of the said Act, nor do they possess the 
qualification and authority set forth in Sections 5(c), 7 
and 8 thereof. 

(H) On March 18, 1948, plaintiff applied to the District 
Director of the Service in the City of New York, an agent 
of the defendants herein, that the hearing be conducted 
before a hearing officer designated, appointed and qualified 
in accordance with the requirements of the Act; pending 
designation of such hearing officer, the deportation hearing 
scheduled in this case be stayed. A copy of said applica¬ 
tion is annexed hereto as Exhibit A. 

(I) On the same day, the said District Director, acting 
on orders of the defendants, denied said application. A 

copy of this ruling is annexed hereto as Exhibit B. 

132 (j) The regulations of the Service do not provide 
that an appeal from said ruling will render said 

ruling inoperative pending appeal, but on the contrary, 
the hearing will proceed despite said appeal. Such appeal 
would, moreover, be a futility in view of the final determina¬ 
tion by the defendants that the Service is not subject to 
the provisions of the Act, so that in effect, there is no 
adequate relief which may be obtained in the agency. 

IV 

(A) The ruling of the defendants, through their agents, 
is a final agency action for which review is provided in 
Section 10 of the Act. 

(B) The defendants intend to conduct the deportation 
hearings of plaintiff before a presiding officer who is 
responsible to and subject to the supervision and direction 
of defendants, their officers', employees or agents who 
are engaged in the performance of investigative and prose¬ 
cuting" functions of the defendants; who is not able to 
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conduct such hearings in an impartial and independent 
manner; who has not been qualified as a competent exam¬ 
iner subject to the Civil Service and other laws of the 
United States; who has not been assigned to the hearing 
of plaintiff’s case in rotation, but on the contrary, has 
been specially selected by defendants for the purpose of 
presiding over plaintiff’s hearing; and otherwise the de¬ 
fendants propose completely to disregard the provisions 
of the Act and the safeguards for a fair hearing afforded 
to the plaintiff thereunder. 

133 (C) By reason of the foregoing, the said hearing 
will be wholly void. Nevertheless, the hearings and 

proceedings contemplated by the defendants will take ap¬ 
proximately two years or more. The acts of the defendants 
constitute an immediate threat to plaintiff’s liberty and 
exposes him to irreparable injury, and he is suffering legal 
wrong and is adversely affected and aggrieved thereby in 
that the defendants will compel him by their proposed 
action to submit to the hearings before such illegally desig¬ 
nated and purported hearing officer under penalty of deten¬ 
tion for prolonged and indefinite periods of time. 

(D) In consequence of said threatened loss of liberty, 
plaintiff is faced with the deprivation of the opportunity 
to earn a livelihood and will be prevented from fulfilling 
the duties of his office in his Union. 

(E) The action by the defendants requiring and com¬ 
pelling plaintiff to appear and to submit to a hearing before 
an inspector appointed, assigned and acting in violation 
of the Act is in excess of the jurisdiction of the Service, 
for which there is no relief other than that which may 
be allowed through the equity powers of this Court and 
through its power to review agency action as set forth 
in Section 10 of the Act. 

(P) The action of the defendants in thus threatening 

the plaintiff with loss of liberty and property will cause 

him irreparable injury, for which there is no adequate 

remcdv at law. 

* 

134 Wherefore, plaintiff prays for a judgment 

(1) Declaring that the Immigration and Naturalization 
Service is subject to the provisions of the Administrative 
Procedure Act, and particularly of Sections 5(c), 7, 8 and 
11 thereof, in the conduct of the deportation hearings which 
it proposes to hold concerning the plaintiff; 

(2) Ordering and requiring the defendants to appoint 
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and assign a hearing officer in accordance with the provi¬ 
sions of the Administrative Procedure Act; 

(3) Staying all further proceedings by the defendants, 
their agents, representatives, employees and attorneys, 
until such time as they appoint and assign a hearing officer 
in accordance with the provisions of the Administrative 
Procedure Act to conduct the plaintiff’s hearing. 

Pending the trial of this action, plaintiffs pray for a.n 
interlocutory injunction restraining the defendants, their 
agents, representatives and attorneys, from proceeding 
with the hearing of the charges alleged in the warrant of 
arrest, and for such other necessary and appropriate relief 
as may be necessary to preserve the status and rights of 
the parties pending the conclusion of these review pro¬ 
ceedings, until such time as they appoint and assign a 
hearing officer in accordance with the provisions of Section 
5(c), 7, 8 and 11 of the Administrative Procedure Act, and, 
in addition, pending the hearing of the motion for an inter¬ 
locutory injunction, and to avoid irreparable loss and dam¬ 
age and to preserve the controversy and the jurisdiction 
of the Court, plaintiffs prays for a temporary re- 

135 straining order to the like effect as the interlocutory 
injunction prayed for herein, and for such other, 

further and different relief as this Court may deem just 
and proper. 

Carol King, 

Ira Gollobin, 

Isidore Englander, 

David Rein, 

Joseph Forer, 

1105 K Street , N. W., 

Washington , D. C., 
Attorneys for Plaintiffs. 

136 Filed Mar. 22, 1948. Harry M. Hull, Clerk 

Exhibit “A” 

Gentlemen: 

Please be advised that the above-mentioned alien hereby 
applies for the following. 

1. That the hearing in this case now scheduled to be 
held on March 24th, 1948 at 10 A.M., be conducted before 
a Presiding Inspector designated and appointed in accord¬ 
ance with the requirements of Section 11 of the Adminis¬ 
trative Procedure Act; 
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2. That such Presiding Inspector qualify in accordance 
with the provisions of Section 5(c) of the said Act; 

3. That pending the designation of a Presiding Inspector 
in accordance with the requirements and qualifications of 
Sections 5(c) and 11 and the other provisions of the said 
Act, the hearing now set for March 24th be stayed. 

This application is made for the reason that it is intended 
to proceed with the hearing on March 24th before a Presid¬ 
ing Inspector not complying with nor qualified under the 
provisions of the Administrative Procedure Act to the 
obvious injury of the alien. 

In view of the shortness of time, it is respectfully 
requested that prompt action be taken on this application. 

Respectfully yours, 

137 Exhibit “B” 

United States Department of Justice 
Immigration and Naturalization Service 
70 Columbus Avenue 
New York 23, N. Y. 

Please Refer to This File Number: 99354/590. 

March 18, 1948. 

Ira Gollobin, Esq. 

1441 Broadway 
New York IS, N. Y. 

Dear Sir: 

This will acknowledge receipt of your letter of March 18, 
1948, in which you request that the hearing in the case 
of Charles A. Doyle be conducted before a Presiding 
Inspector designated and appointed in accordance with 
the requirements of Section 11 of the Administrative Pro¬ 
cedure Act, and that such Presiding Inspector qualify in 
accordance with the provisions of Section 5(c) of the said 
Act: and you further request that the hearing be stayed 
pending the designation of a Presiding Inspector in accord¬ 
ance with the requirements and qualifications of Sections 
5(c) and 11 and the other provisions of the said Act. 

You are informed that the hearing to be accorded Charles 
A. Doyle will be conducted under the outstanding laws and 
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regulations applicable to the Immigration and Naturali¬ 
zation Service in conducting expulsion hearings. 

The position of this Service with respect to the appli¬ 
cability of the Administrative Procedure Act to expulsion 
proceedings was stated by the then Commissioner of Immi¬ 
gration and Naturalization as follows (Immigration and 
Naturalization Service Monthly Review, Vol. IV, No. 8, 
February, 1947, at Page 103): 

“Section 5 of the Administrative Procedure Act 
imposes its requirements only in cases ‘ of adjudication 
required by statute to be determined after opportunity 
for agency hearing’. There never has been any stat¬ 
utory direction that hearings be held in deportation 
cases. Such hearings have been prescribed as the 
result of administrative experience and the require¬ 
ments proclaimed by court decisions. If the Adminis¬ 
trative Procedure Act purported to govern hearings 
‘required by law’, we would consider ourselves bound 
by its provisions. It is highly significant that such 
language was used in an earlier draft of the legisla¬ 
tion, but was modified in the final draft so as to refer 
only to hearings ‘required by statute’. Examination 
of the legislative history convinced us that this modi¬ 
fication was deliberate and that the Act was designed 
to regulate only cases where the statute requires 
138 a hearing for the creation of a record upon 
which a determination is made. Therefore it 
was the unanimous opinion of all of us that the Admin¬ 
istrative Procedure Act did not control deportation 
proceedings.” 

Consequently your requests are denied. 

Verv trulv vours, 

W. F. Watkins, 

District Director, New York District; 

By P. A. E speedy, 

Chief, Expulsion Section. 

PAE :VHG 


• «•••• 
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141 Filed March 22, 194S. Harry M. Hull, Clerk. 

Affidavit in Support of Motion for Declaratory Judg¬ 
ment, Review, Temporary Restraining Order and Tem¬ 
porary Injunction 

State of New York, 

County of Erie, ss: 

Charles A. Doyle, being duly sworn, deposes and says: 

I am the plaintiff in the above entitled action and make 
this affidavit in support of an application for a temporary 
restraining order and a preliminary injunction staying a 
deportation hearing ordered by the defendants to be held on 
March 24,1948, on a warrant of arrest served upon me. 

The ground upon which I seek such relief is that the de¬ 
fendants intend to conduct such hearing in an illegal man¬ 
ner which will deprive me of the safeguards to which I am 
entitled under the Administrative Procedure Act, in that 
they intend to proceed before an officer under their domina¬ 
tion and control, not appointed in rotation nor in an impar¬ 
tial manner, and neither competent or qualified under the 
provisions of Sections 5(c), 7, 8 and 11 of said Act. 

The threatened action of the defendants consti- 

142 tutes an imminent threat to my liberty which is not 
reparable by any ultimate review of the proceedings 

or of any order which may be issued therein and which 
therefore requires immediate correction if my rights, my 
liberty and my property are to be protected. 

On February 20,194S, I surrendered myself to the District 
Director of the Immigration and Naturalization Service for 
the City of New York and was there served with a warrant 
of arrest in deportation proceedings instituted by the de¬ 
fendant Clark. 

The outcome of this deportation proceeding is of the 
gravest significance to me and to my family. I have been a 
resident of the United States for most of my life, for 
twenty-four years, and am married to a legally resident 
alien and am the father of four native-born children. I am 
also and have been for many years past an officer of the 
United Gas, Coke & Chemical Workers of America, and am 
now a national Vice-President of that labor organization. 

During my entire period of residence in the United States, 
I have behaved as a person of good moral character and 
have contributed to the utmost of my capacity to the welfare 
of mv fellow Americans. I have been active in working for 
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the welfare of workers generally and particularly of work¬ 
ers in the chemical industry represented by my Union. 
These activities resulted in my election to the high office 
I hold. 

During the war, I made every possible contribution to the 
war effort and have received from many governmental 
agencies numerous citations acknowledging the value of 
these contributions. 

During all this time I have regarded myself and have been 
regarded by my fellow workers and by others who know me 
as a person loyal to the United States. 

Nevertheless, immediately upon my arrest on February 
20,1948,1 was taken to Ellis Island where I was held 

143 in custody and denied bail upon orders of the defend¬ 
ant Clark. After having been so detained for fifteen 

days, on March 6th, I was enlarged by an order of the U. S. 
District Court for the Southern District of New York pend¬ 
ing an appeal now pending in the Second Circuit Court of 
Appeals from an order of the said District Court denying 
my right to bail. 

Following my enlargement by the District Court, the de¬ 
fendants served me with a notice of hearing in the deporta¬ 
tion proceeding which was thereafter adjourned and is now 
scheduled to be held on March 24, 1948. Following receipt 
of such notice I applied to the defendants that such hearing 
be conducted before a presiding officer duly qualified under 
the provisions of the Administrative Procedure Act, in 
order that the safeguards required by that Act for the as¬ 
surance of an impartial hearing before a competent exam¬ 
iner might be observed. I also requested that the hearing 
be stayed pending defendants compliance with the require¬ 
ments of that Act. This application was denied by the de¬ 
fendants acting through their agent in New York. Copies 
of the application and the action of the defendants in deny¬ 
ing it are annexed to the complaint as Exhibit “A” and 
Exhibit “B” respectively. 

The action of the defendants in thus compelling me to 
submit to such hearing places my liberty in immediate 
jeopardy and will vitiate the effect of a decision by the said 
Circuit Court of Appeals should it be favorable to me, and 
if the decision should be unfavorable, will permit the de¬ 
fendants to keep me under restraint or detention for an 
unjustifiable and unduly prolonged and indefinite period of 
time, as will hereafter appear. 

144 As appears from the annexed affidavit of Carol 
King, an attorney who has specialized for many years 
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in practicing before the Immigration & Naturalization Serv¬ 
ice, sucli deportation proceedings will in all probability con¬ 
sume upwards of two years before they will be disposed of. 
Asa consequence, I am faced with jeopardy to my personal 
liberty as follows: 

Assuming that the Circuit Court of Appeals sustains the 
power of the Attorney General to detain me, I am threatened 
with such detention for the period of the void and illegal 
deportation hearings which the defendants propose to con¬ 
duct and will thereafter be subject to continued detention 
when the present proceedings are ultimately set aside and 
while proper proceedings, conducted in accordance with the 
requirements of the said Act are initiated and conducted. 

Assuming, however, that the Circuit Court of Appeals 
sustains my right to bail, the condition of such bail, as pre¬ 
scribed by Title 8, USCA, Section 156, is “that such alien 
shall be produced when required for a hearing or hearings 
in regard to the charge upon which he has been taken into 
custody.” The defendants will place my liberty in jeopardy 
by compelling me to appear before an illegally constituted 
hearing officer who lacks jurisdiction to preside over my 
hearing, under penalty of loss of liberty. 

As more fully appears in the memorandum of law sub¬ 
mitted herewith, the defendants are required to designate 
a presiding inspector for the hearing in compliance with 
the requirements of the Administrative Procedure Act. 
This they refuse to do. They intend to proceed before a 
presiding officer not selected in accordance with the provi¬ 
sions of the law on a rotating basis so as to provide some 
safeguards for impartiality, separate in function from the 
prosecutive and investigatory department aspects of 
145 the immigration and naturalization service, and not 
qualified or competent in accordance with the provi¬ 
sion of the law. On the contrary, unless this Court inter¬ 
venes they will proceed before a presiding inspector subject 
to the domination and control of the defendants, and who is 
for that reason prejudiced and partial to and who will carry 
out their purpose in instituting this proceeding. Such pre¬ 
siding inspector, moreover, has from time to time acted as 
investigator and prosecutor in related cases and therefore 
cannot and does not have that impartiality and cannot dis¬ 
play that degree of independence which is necessary for an 
unbiased and judicial determination of the important and 
basic issues involved herein. 

Thus the illegal action of defendants confronts me with 
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the alternative, in the event that I am denied bail, of loss of 
liberty throughout these long and arduous proceedings— 
proceedings, moreover, which are rendered void by the fact 
that they are conducted in defiance of statute. During the 
period in which I remain in custody, I am deprived of my 
livelihood and of loss of money which I otherwise would be 
free to earn. I shall also be rendered incapacitated in ful¬ 
filling the responsibility to which the members of my union 
elected me. Finally I shall be subjected to the expenses 
which I will incur in being compelled to conduct a void and 
protracted proceeding in my behalf. On the other hand, if 
I am admitted to bail, I shall nonetheless, be required, upon 
threat cf forfeiture of bail and submission to detention, to 
submit to a void and futile proceeding before a person who 
lacks jurisdiction to determine the issues involved in my 
case, since 8 U.S.C., Section 156 provides that the condition 
of the bail which may be granted shall be that I appear at 
any hearing or hearings I am required to attend by 
146 the defendant Clark. In either event, I am con¬ 
fronted with a serious and imminent threat to my 
personal as well as property rights. 

The only relief which is adequate under these circum¬ 
stances is that which is available in this Court. To require 
me to submit to these illegal proceedings with the hope that 
ultimately some tribunal wull correct the inherent vice 
which pervades them will not and cannot under the cir¬ 
cumstances provide me an adequate remedy without avoid¬ 
ing grave and irreparable injury' to me. In these circum¬ 
stances this Court should, both in the exercise of its powers 
as a court of equity and as a reviewing court grant the 
relief prayed for in the complaint. 

I also seek under the provisions of Title 28 U.S.C.A. Sec¬ 
tion 400, a declaration of my rights with respect to the ap¬ 
plicability of the Administrative Procedure Act to the 
hearings now pending so that the serious question which has 
arisen between myself and the defendants may be expedi¬ 
tiously and efficiently determined as provided by Federal 
Declaratory Judgment Act. 

A temporary restraining order and temporary injunction 
are necessary in the premises in view of the imminence of 
the hearing and the denial by defendants of my application 
for a stay pending determination of this question. The 
regulations of the defendants do not provide that an appeal 
from their action will stay their ruling pending appeal. 

Xo previous application for this or similar relief has been 
made to any Court or Judge. 
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Wherefore, I respectfully pray that a temporary re¬ 
straining order and temporary injunction be granted as re¬ 
quested in the prefixed notice of motion. 

Charles A. Doyle. 

#•*««#• 

1 Filed Mar. 27,1951. Harry M. Hull, Clerk 

United States District Court for the District of 

Columbia 

Civil Action No. 1174-48 

Irving Potash, Plaintiff, 
v. 

J. Howard McGrath, et al., Defendant 

Civil Action No. 1175-4S 

John Williamson, Plaintiff 
v. 

J. Howard McGrath, et al., Defendant 

Civil Action No. 1176-48 

Ferdinand C. Smith, Plaintiff, 
v. 

J. Howard McGrath, et al., Defendant 

Civil Action No. 1177-48 

Charles A. Doyle, Plaintiff, 
v. 

J. Howard McGrath, et al., Defendant 

Motion Under Rule 60(b) F.R.C.P. to Vacate Judgment 
Granting Permanent Injunction 

Come now the defendants by their attorney, the United 
States Attorney, and move that the permanent injunction 
irranted bv this Court on Fcbruarv 17, 1949 be vacated for 
the reasons set forth in the attached memorandum of points 
and authorities. 

Denied June 14, 1951. 

George Morris Fay, 
United States Attorney. 

T. Alan Goldsborough, 

Judge. 
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3 Filed Apr. 27, 1951. Harry M. Hull, Clerk 

Plaintiffs’ Opposition to Defendants’ Motion to Vacate 

Injunction 

Now come the plaintiffs by their attorney and oppose the 
defendants’ motion to vacate the permanent injunction here¬ 
tofore granted in these causes. In support of their opposi¬ 
tion and for the reasons therefor, plaintiffs refer to the 
annexed affidavit of Carol King and their memorandum of 
points and authorities. 


5 Filed Apr. 27,1951. Harry M. Hull, Clerk 

Carol King, being duly sworn, deposes and says: 

I am an attorney and counselor at law with offices at 220 
Broadway, Borough of Manhattan, City, County and State 
of New York. 

For thirty years I have represented aliens in deportation 
proceedings, and for the last eighteen years I have special¬ 
ized in proceedings before the Immigration and Naturaliza¬ 
tion Service. 

6 After the passage of the Administrative Procedure 
Act in 1946 I immediately argued in the cases of 

aliens whom I represented as attorney that this Act was 
applicable to hearings conducted before the Immigration 
and Naturalization Service. Some four years later and 
more particularly on the 20th day of February 1950 the 
United States Supreme Court in the case of Wong Yang 
Sung v. McGrath, 339 U. S. 33, ruled that it was applicable 
to such hearings. 

Thereafter on March 8, 1950 the Attorney General pro¬ 
mulgated rules so that the hearing procedures of the Immi¬ 
gration and Naturalization Service would be in apparent 
compliance with the requirements of the Administrative 
Procedure Act. Such rules and regulations were published 
in the Federal Register for March 10, 1950. So pressing 
vras this matter regarded that the rules were declared to be 
effective from the date of such publication. The Service 
excused its non-compliance wdth Section 4 of the Adminis¬ 
trative Procedure Act (5 U.S.C. 1003) relative to 30-day 
public notice of rule-making by stating that it 

“ * # * is impractical because the due and timely 

execution of the functions of the Immigration and Nat¬ 
uralization Service with respect to the conduct of de- 
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portation hearings would be impeded and public inter¬ 
est would not be served by notice and delayed effective 
date.” (8 C.F.R. § 152.4) 

Accordingly, deportation hearings were thereafter con¬ 
ducted in accordance with the regulations so published on 
March 10,1950. Despite the alleged need for speed in carry¬ 
ing on deportation proceedings, as far as I have been able 
to ascertain the first hearings conducted under these new 
regulations were not calendared until more than a month 
later, so that it would have been quite possible to have 
afforded the public the appropriate 30-day notice without 
delaying the inception of hearings conducted in accordance 
with the Administrative Procedure Act. 

7 None of the deportation cases of the plaintiffs were 

calendared for hearing subsequent to the promulga¬ 
tion of the new regulations in accordance with which they 
could lawfully have been conducted without violating the 
command of the injunction heretofore issued herein. 

Thereafter and on the 27th day of September the Con¬ 
gress of the United States enacted Public Law 843 provid¬ 
ing that thereafter exclusion and deportation hearings may 
be conducted without regard to the provisions of Sections 5, 
7 and 8 of the Administrative Procedure Act (5 U.S.C. 
§ 1006, 100S and 1009). 

Upon the enactment of this law the Immigration and 
Naturalization Service again promulgated new regulations 
published in the Federal Register for November 10, 1950. 
These regulations served to deprive aliens subjected to 
hearings by the Immigration and Naturalization Service of 
their rights in the following respects: 

1. The alien is deprived of an opportunity to prepare 
his case adequately as the Immigration and Naturaliza¬ 
tion Service need advise him in advance only of the 
time and place of hearing. The Service is no longer 
required to state the nature of the hearing, the legal 
authority and jurisdiction under which it is held, and 
the matters of fact and law claimed bv the Government 
(8 C.F.R. 151.1). 

2. The hearings afforded the alien do not have the 
minimum safeguards for a fair and impartial hearing 
because the hearing officer is not a duly qualified Civil 
Service employee, but instead he is an employee of and 

appointed by the Department of Justice and 
S more particularly the Immigration and Naturali¬ 
zation Service to whose policies, dictates and 
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decisions he is completely subjected (Service exempted 
by Sections 5, 7 and 8 of Administrative Procedure 
Act). Furthermore, the rules permit the interchange 
of hearing officers, and examining officers with each 
case, from judicative to prosecutive and investigative 
(8 C.F.R. 151.2 [e]), and in most cases a “one-man 
hearing” is authorized at which the same person sits 
as judge and prosecutor (8 C.F.R. 151.2[a]). There is 
nothing in the law to prevent a change in regulations 
so as to make all hearings “one-man hearings. 

3. The minimum protection against a biased or pre¬ 
judiced hearing officer has been eliminated with the 
repeal of the rule under the Administrative Procedure 
Act, 8 C.F.R. 151.2(d), providing for the filing of affi¬ 
davits of bias and prejudice when necessary. 

4. The record of the case for decision is not limited 
to the transcript of testimony and exhibits, together 
with all written motions and other papers and requests 
filed in the proceeding. 8 C.F.R. 151.3, as amended, 
deleted the word “exclusive” so that any outside 
material and extraneous reports can be incorporated 
into the record. Furthermore, the hearing officer is not 
restrained from consulting with any person or party to 
the proceeding privately. The safeguard against such 
conduct contained in the Administrative Procerure Act, 
Rule 8 C.F.R. 151.2(b), was repealed bv rules of March 
10, 1950. 

9 Throughout the history of the Immigration Serv¬ 

ice, whether under the Department of Labor or the 
Department of Justice, criticism has been leveled against 
procedures now reinstated because of the failure to protect 
the alien in his right to an impartial and fair officer to pre¬ 
side at the hearing. 

Thus, in 1931 the majority of the Wickersliam Commis¬ 
sion wrote: 

“This makes of such an agent [“of the Bureau of 
Immigration of the Department of Labor”] a detective, 
a prosecutor, and a judge—three functions which we 
have found it safe, in no other phase of life, to entrust 
to any one individual.” (Report on the Enforcement 
of the Deportation Laws of the United States, p. 5) 

In 1940 the Secretary of Labor’s Committee on Adminis¬ 
trative Procedure issued a report on “The Immigration 
and Naturalization Service” in which they wrote: 




“Recent judicial decisions—notably the first two 
Morgan cases 298 U.S. 46S (1936), and 304 U.S. 1 
(1938)—have suggested new developments in the con¬ 
cept of due process as applied to administrative pro¬ 
cedure, and have redirected the attention of many ad¬ 
ministrative agencies to the wavs in which thev do their 
work.” (17) 

The Committee recognized that “current standards of a 
fair hearing reflect accumulated experience as to the basic 
elements” which go to make it up and the first listed is “rea¬ 
sonable notification as to the nature of the action pro¬ 
posed.” 

Under the heading “Combining the functions of detection 
and decision” (p. 78) reference is made to “the shocking 
spectacle of flying squadrons of inspectors moving about 
the country—a single official regularly making the investi¬ 
gation, holding the hearing, and recommending a decision” 
(p. 79). After noting that this practice had been discon¬ 
tinued the Report goes on: 

“The reason usually urged for separation of the in¬ 
vestigating and quasi-judicial functions within an ad¬ 
ministrative organization is the human difficulty of 
ridding oneself of commitments on a question after 
having been engaged on one side of it. This considera¬ 
tion applies with more than ordinary force in deporta¬ 
tion hearings. Inspectors, like other human beings, 
do not want their work to appear fruitless, and are 
reluctant to conclude that it should go for nothing.” 
(P- 79) 

10 The very next heading “Combining the functions 
of prosecution and judging” begins with the state¬ 
ment— 

“For reasons similar in character to those just 
stated, we urge a further and considerably more drastic 
alteration in present practice in the conduct of deporta¬ 
tion hearings. We recommend that the presiding in¬ 
spectors be relieved of their present duties of present¬ 
ing the case against aliens and be confirmed entirely 
to the duties customary for a judge. This, of course, 
would require the assignment of another officer to per¬ 
form the task of a prosecuting attorney.” (p. 81) 

This is the background of the reason why proceedings by 
the Immigration and Naturalization Service were made sub- 

C 1 

ject to the Administrative Procedure Act. 
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Without seeking to argue the legal question involved I 
feel it not inappropriate to place before the Court for con¬ 
sideration the question whether, consistent with due proc¬ 
ess, the Service may revert to practices long since aban¬ 
doned by other administrative agencies and which have for 
many years subjected the Service to criticism, which prac¬ 
tices necessarily were abandoned when proceedings by the 
Service were required to conform to the Administrative 
Procedure Act. 

Carol King. 

11 Filed May 31, 1951. Harry M. Hull, Clerk 

Reply to Plaintiffs’ Opposition to Defendants’ Motion 

to Vacate Injunction 

Come now defendants by their attorney, the United 
States Attorney, and for their reply to plaintiffs’ opposition 
to defendants’ motion to vacate the injunction heretofore 
granted in this case, and as additional grounds for the 
vacation of the injunction, respectfully refer the Court to 
the affidavit of Willard F. Kelly, which affidavit is dated 
May 21, 1951 and is hereby expressly incorporated herein 
and made a part hereof, as well as to defendant’s 

12 additional memorandum of points and authorities in 
support of defendants’ motion to vacate the in¬ 
junction. 

13 Filed May 31, 1951. Harry M. Hull, Clerk 

Willard F. Kelly, being duly sworn, deposes and says: 

1. I am the Assistant Commissioner, Enforcement Divi¬ 
sion, of the Immigration and Naturalization Service. As 
such, I am responsible for the enforcement functions of the 
Service in the execution of the laws relating to the expulsion 
of aliens. I am familar with the deportation proceedings 
pending against the plaintiffs. 

14 2. On February 20, 1950, the United States Su¬ 
preme Court announced its opinion in the case of 

Wong Yang Sung v. McGrath , 339 U.S. 33. The calendaring 
of all deportation hearings affected by that decision was 
temporarily suspended, pending promulgation of such regu¬ 
lations and appointment of such hearing examiners as were 
needed to comply with the mandate of the Supreme Court. 
The new regulations were published in the Federal Register 
on March 10, 1950, and temporary hearing examiners were 
appointed. The necessary administrative steps were taken 
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to provide for the appointment of permanent hearing 
examiners. 

3. Because of the temporary suspension of hearings, a 
large arrearage of deportation cases accrued. Many of the 
aliens awaiting hearing, unlike plaintiffs, were in detention 
because of inability to post bail or for other reasons. When 
hearing facilities gradually became available, priority was 
given to the cases of the aliens in detention and the cases 
of aliens who were at large were calendared for hearing 
only later, as additional hearing facilities became available. 

4. Plaintiffs Potash and Williamson were also parties to 
an appeal from a judgment of conviction on October 14, 
1949, in the United States District Court, Southern District 
of New York. The judgment was affirmed by the Court of 
Appeals for the Second Circuit on August 1, 1950, United 
States v. Dennis , et al., 183 F. 2d 201, and the matter is now 
awaiting decision in the United States Supreme Court on 
certiorari, Dennis et al v. United States, No. 336, October 

Term, 1950. 

15 5. Plaintiff Doyle was also appealing from a judg¬ 
ment of conviction in the United States District 

Court, Western District of New York. The judgment was 
reversed by the Court of Appeals for the Second Circuit on 
April 18, 1*950, United States v. Doyle , 181 F. 2d 479, and 
thereafter the case was given consideration on the question 
of whether application should be made for a writ of certi¬ 
orari. 

6. The deportation cases of the plaintiffs were not sched¬ 
uled for hearing between February 20, 1950 and September 
27, 1950, not because of any design or desire on the part of 
the Service to deny them the type of hearing then required 
bv law, but morelv because of the foregoing factors which 
took their cases out of the stream of cases being scheduled 
for prompt hearing. 

Willard F. Kelly. 

16 Filed May 31, 1951. Harry M. Hull, Clerk 

Motion to Dismiss Complaints 

Come now defendants by their attorney, the United States 
Attorney, and move that the complaints heretofore filed 
herein be dismissed for the following reasons: 

1. The Court lacks jurisdiction over the subject matter; 
and 

2. The complaints fail to state a claim upon which relief 
may be granted. 
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17 Filed June 6,1951. Harry M. Hull, Clerk 

Plaintiff’ Points and Authorities in Opposition to 
Motion to Dismiss Complaints 

The judgment in these cases long ago became final. It 
was appealed by the defendants, who thereafter dismissed 
their appeal. A motion to; dismiss complaints which have 
long ago been reduced to final judgment is obviously un¬ 
heard of and without merit. 

18 Filed June 6, 1951. Harry M. Hull, Clerk 

Carol King, being duly sworn, says: I am an attorney and 
counselor at law with offices at 220 Broadway, Borough of 
Manhattan, City, County and, State of New York, and am 
associated with the attorney for the plaintiffs herein. I 
have read and examined with some care the affidavit of 
Willard F. Kelly, dated May 21, 1951, in support of the 
application to vacate the injunction heretofore granted 
herein. In paragraph 3 of said affidavit it is stated that 
when hearing facilities for deportation proceedings grad¬ 
ually became available after the decision of the Supreme 
Court in Wong Yang Sung v. McGrath on February 20, 
1950 and the publication in the Federal Register of March 
10, 1950 of the new rules promulgated as a result of said 
opinion, priority was given to the cases of aliens in deten¬ 
tion and the cases of aliens at large were calendared 

19 for hearing later as additional hearing facilities be¬ 
came available. 

Of course, I do not have the facilities of the Assistant 
Commissioner, Enforcement Division, Immigration and 
Naturalization Service, to know about all of the cases pend¬ 
ing throughout the country and the dates of the hearing of 
cases of aliens who were at large throughout the period 
between March 10, 1950 and September 26, 1950. However, 
despite the limited facilities of a private attorney involved 
in deportation proceedings, I can state upon infomation and 
belief that between those two dates hearings were con¬ 
ducted in the cases of the following named aliens, all of 
whom were enlarged on bail or recognizance: 

Morris Taft, arrested September 1948, hearings N.Y.C. 
June 21, June 26, and July 8, 1950. 

Anna Ganiev, arrested June 1949, hearings Detroit, Mav 
16,19,1950. 
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Mary Gosman, arrested May 1949, hearings Detroit, April 
24 and 25, 1950. 

Fred Wagner, arrested April 1949, hearing Detroit, June 
1,1950. 

Boris Sasief, arrested September 194S, hearings Seattle, 
June 2 and 6,1950. 

John Stenson, arrested August 1949, hearings Portland, 
Oregon, July 12 and 17, 1950. 

Armando Davilla, arrested April 1949, hearing Los An¬ 
geles, April 12, 1950. 

Jaroslaw Dmytryk, arrested March 15, 194S, hearing Los 
Angeles, April 14, 1950. 

David Hyun, arrested August 1949, hearing Los Angeles, 
June 13,1950. 

Frank Borieh, arrested July 1949, hearing Pittsburgh, 
August 14-17, 1950. These hearings were set despite re¬ 
peated requests for adjournment. 

Joseph Boross, arrested March 15, 1948, hearing Los An¬ 
geles, April 17, 1950. 

Frank Carlson, arrested date unknown, hearing Los An¬ 
geles, September 7, 1950. 

George Lukman, arested January 1949, hearing Seattle, 
September 25, 1950. 

John Zydok, hearing September 19, 1950, Detroit. 

Russell Emin, arrested October 1949, hearing Detroit, 
June 20, 1950. 

20 In a group of Pakistan cases where all of tho 

aliens were not in custody, hearings were conducted 
on the following dates in New York City at 70 Columbus 
Avenue: 

Abdul Koddus, May 2, 1950. 

Assan Ullah, April 24, 1950. 

Asaddar Ali, April 28, 1950. 

Mohammad Ambullah, May 8, 1950. 

Ifuseyin Aydin, May 12, 1*950. 

Tara Miali, June 16, 1950. 

Upon information and belief in every one of the foregoing 
cases the warrant of arrest was served subsequent to the 
arrest of the plaintiffs herein and accordingly if the cases 
had been taken in rotation the cases of the plaintiffs would 
have been conducted prior to the cases of the non-citizens 
whose hearings were in fact conducted during the period 
between March 10, 1950 and September 26, 1950, when, de¬ 
portation hearings conducted by the Immigration and Nat- 


uralization Service were, under the decision of the Supreme 
Court in the Wong Yang Sung case, required to be held in 
accordance with the provisions of the Administrative Pro¬ 
cedure Act, and particularly Sections 5, 7 and 8, as well as 
Section 11 of that Act. 

Carol King. 

21 (Excerpt from Docket Entries) 

Date Proceedings 

June 14,1951. Motion of deft, to vacate judgment grant¬ 
ing permanent injunction; denied; fiat, Goldsborough, J. (N) 

♦ # # # * * * 

23 Filed Aug. 10, 1951. Harry M. Hull, Clerk 

Notice of Appeal 

This is notice that defendants hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the fiat order, dated June 14, 1951, denying de¬ 
fendants’ motion to vacate judgment previously entered 
granting plaintiff’s motion for permanent injunction. 

• ##*•*# 

25 Filed Aug. 29, 1951. Harry M. Hull, Clerk 

Stipulation for Designation of Record 

It is hereby stipulated and agreed by and between counsel 
for the parties hereto that the records on appeal in the 
above-captioned cases shall consist of the records hereto¬ 
fore designated and on file in the Court of Appeals in the 
cases numbered Ct. App. Nos. 10245 and 10248, together 
with (1) the Order of the Court of Appeals in those cases, 
dated November 18,1949, substituting J. Howard McGrath, 
Attorney General, in place of Tom C. Clark, and (2) the 
additional pleadings designated below. 

The Clerk will please prepare and transmit to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit the following pleadings and docket entries. The plead¬ 
ings are identical in both cases and only one set thereof 
need be prepared. 

1. Defendants’ Motion under Rule 60(b) F. R. C. P. to 
Vacate Judgment Granting Permanent Injunction, which 
motion was filed March 28, 1951, together with the fiat en- 


I 
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dorscment thereon of Judge Goldsborough (in C. A. 1174- 
48) denying said motion. 

2. Plaintiffs’ Opposition to Defendants’ Motion to Vacate 
Injunction, together with the attached affidavit of Carol 
King, sworn to on March 30, 1951. 

26 3. Defendants’ Reply to Plaintiffs’ Opposition to 

Defendants’ Motion to Vacate Injunction, together 
with the attached affidavit of Willard F. Kelly. 

4. Defendants’ motion to dismiss the complaint filed on 
May 29,1951. 

5. Plaintiffs’ opposition to said motion to dismiss the 
complaint. 

6. Affidavit of Carol King sworn to on June 4, 1951. 

7. The Clerk’s docket entries showing the denial of de¬ 
fendants’ motions to vacate the permanent injunction. 

8. The notices of appeal. 

9. This Stipulation. 
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QUESTIONS PRESENTED 

In the opinion of appellees, the questions presented are 
as follows: 

1. May deportation proceedings he validly exempted 
from provisions of the Administrative Procedure Act 
which establish for administrative hearings generally min¬ 
imum standards of fair procedure? 

2. On appeal from an order refusing to vacate an injunc¬ 
tion, the 'time for appeal from which has expired, may 
appellants renew their once-litigated contention that the 
injunction was erroneously granted because it enjoined 
the holding of an administrative hearing in violation of 
applicable procedural law? 

3. Is a three-judge court required for the determination 
of a motion to vacate an injunction granted by a single 
judge because the motion is opposed on the basis that a 
federal statute enacted after issuance of the injunction is 
unconstitutional, although the injunction itself never re¬ 
strained the operation of any federal statute and the appli¬ 
cation for the injunction sought no such restraint and did 
not challenge the validity of any federal statute ? 
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BRIEF FOR APPELLEES 


STATUTES INVOLVED 

In addition to the statutes cited in appellants’ brief, 
these appeals involve 28 U. S. Code sec. 2282, which pro¬ 
vides : 

“An interlocutory or permanent injunction restrain¬ 
ing -the enforcement, operation or execution of any 
Act of Congress for repugnance to the Constitution of 



2 


the United States shall not be "ranted by any district 
court or judge thereof unless the application therefor 
is heard and determined bv a district court of three 
judges under section 22S4 of this title.” 

SUMMARY OF ARGUMENT 

I. In Wong Yang Sung v. McGrath , 339 U. S. 33, the 
Court suggested that an exemption of deportation proceed¬ 
ings from the provisions of the Administrative Procedure 
Act would be unconstitutional. This suggestion stemmed 
from the established principle that procedural due process 
requires that hearings be before a tribunal which meets 
at least currently prevailing standards of impartiality and 
fairness. 

In view of the fluid nature of due process under this 
principle, the current validity of deportation procedure 
which does not comply with the Administrative Procedure 
Act is not settled by any acceptance of that procedure 
prior to enactment of the Act. If the Act embodies the 
current standards of impartiality and fairness for the 
administrative process, then by constitutional mandate de¬ 
portation proceedings must conform to the Act’s provi¬ 
sions. 

The Administrative Procedure Act establishes standards 
of fairness and is a basic charter of fair procedure for 
administrative justice. The sections from which deporta¬ 
tion proceedings are exempted by the appropriation rider 
are the heart of this charter of fairness, and the exemp¬ 
tion removes the principle of separation of functions which 
is the most fundamental aspect of the Act. 

The standards of fairness established by the Adminis¬ 
trative Procedure Act are those currently prevailing be¬ 
cause the comprehensive coverage of the Act makes it 
applicable to virtually all important federal agency adjud¬ 
icative hearings. The exclusions provided by the Act as 
enacted do not significantly diminish its general applicabil¬ 
ity, and in no way reflect a legislative judgment that the 
provisions of the Act are not essential to fair administra- 
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tive procedure. The exclusions were made only because 
the tribunals and functions excluded were of a special 
character not amenable to the ordinary administrative 
framework. 

The legislative recognition in the Act of what is essen¬ 
tial under contemporary conditions to fair administrative 
procedure was based on experience and exhaustive study 
and investigation of a kind which courts are not equipped 
to make. It would be irrational for the courts to reject 
this legislative recognition of what constitutes adminis¬ 
trative due process. 

Even without the legislative recognition embodied in 
the Act, the courts should, in the light of experience and 
modern research, hold that the due process clause requires 
the degree of separation of functions required by the Act. 
The psychological obstacle to impartiality arising from 
the commingling of adjudicative, investigative, and prose¬ 
cuting functions is particularly pronounced in deportation 
proceedings. Judicial decisions already foreshadow ac¬ 
ceptance of the principle of separation of functions as a 
due process requirement for administrative hearings. 

No basis exists cognizable under the due process clause 
for singling out deportation proceedings for exemption 
from requirements which are recognized as essential to 
fairness of administrative hearings generally. The de¬ 
portation proceeding has a vast impact on the individual 
charged, his family, the alien community, and society gen¬ 
erally. No reason exists why such proceedings cannot be 
effectively conducted under the provisions of the Act. The 
history of the deportation process underscores the irra¬ 
tionality of exempting deportation proceedings from stand¬ 
ards of impartiality required in other administrative 
hearings. 

Congress’ only basis for enacting the exemption of de¬ 
portation proceedings was to save expense. It sacrificed 
fairness to economy in this area because of the political 
impotence of the alien community. The due process clause 
cannot give weight to pecuniary considerations as a ground 
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for removing requirements of fairness, particularly in de¬ 
portation cases, and especially when the pecuniary con¬ 
siderations are not peculiar to the deportation process. 

The application of the exemption will deny appellees 
due process of law by subjecting them to a procedure which 
is manifestly loaded against them. 

II. Appellants’ contention that the injunction was pre¬ 
maturely granted was available only on appeal from the 
injunction judgment. It is not available on the present 
appeal from a denial of a motion to vacate the injunction. 
Mere judicial error is not a basis for vacating a judgment 
under Rule 60(b), F.R.C.P., especially where, as here, the 
moving party had voluntarily failed to appeal or had aban¬ 
doned his appeal. It is immaterial that appellants may 
have abandoned their appeal from the injunction judgment 
because they felt that the Sung decision made a reversal of 
that judgment unimportant. 

The alleged prematurity of the injunction is not a juris¬ 
dictional defect. Even if it were, on appellants’ own con¬ 
cession and under the authorities, an exception exists if 
irreparable injury will be suffered by the plaintiff pending 
exhaustion of the administrative remedy. This jurisdic¬ 
tional fact, if it is one, was litigated and determined below, 
and the trial court’s unappealed determination of the 
jurisdictional fact is res judicata and cannot now be at¬ 
tacked by appellants. 

III. A three-judge court was not required for the de¬ 
cision of the motion to vacate the injunction. The three- 
judge court statute applies only in cases of an “applica¬ 
tion” for and “grant” of an injunction to restrain opera¬ 
tion of legislation for unconstitutionality. The refusal to 
disturb a previously issued injunction is plainly not a 
“grant” of an injunction. The motion to vacate an exist¬ 
ing injunction and the opposition to that motion are plainly 
not “applications” for an injunction. 
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ARGUMENT 

I. The Appropriation Rider Exempting Deportation Pro¬ 
ceedings from Provisions of the Administrative Pro¬ 
cedure Act Is Unconstitutional 

The foundation of appellants’ attempt to vacate the in¬ 
junction is the passage of the appropriation rider exempt¬ 
ing deportation proceedings from those sections of the 
Administrative Procedure Act which control the conduct 
of agency adjudicative hearings. 1 This rider, we assert, is 
invalid legislation because it infringes procedural due pro¬ 
cess. Our theory is that the Administrative Procedure Act 
embodies currently prevailing standards of impartiality 
and fairness, that the due process clause requires that de¬ 
portation proceedings be conducted in accordance with 
these standards, and that the legislative exemption there¬ 
from is invalid. If we are correct, it follows that the rider, 
being unconstitutional legislation, supplies no basis for 
vacating the injunction. 

A. The Sung decision suggests that the rider is invalid. 

Deportation proceedings brought against resident aliens 
must conform to the Fifth Amendment’s requirement of 
procedural due process. So much is settled by the de¬ 
cisions {Japanese Immigrant Case, 189 U. S. 86; Kwock 
Jan Fat v. White, 253 U. S. 454; Wong Yang Sung v. Mc¬ 
Grath, 339 U. S. 33; cf. Jordan v. Be George, 341 U. S. 223), 
and so much we understand to be conceded by appellants. 

In the Sung case, supra, the Court held, as a matter of 
statutory construction, that deportation proceedings must 
conform to the hearing requirements of the Administrative 
Procedure Act. One of the factors which the Court re- 

i The rider (Supplemental Appropriation Act, 1951, P. L. 843, 81st Cong., 
2d Sess., U. S. Code Cong. Service 1950, p.. 1042, enacted September 27, 
1950), by its terms exempts deportation proceedings from sections 5, 7 and 
8 of the Administrative Procedure Act. This automatically exempts such 
proceedings likewise from section 11 of the Act (5 U.S.C. sec. 1010), since 
section li, which provides for autonomous hearing officers, is applicable only 
to proceedings conducted pursuant to sections 7 and 8. 




6 


garded as supporting this construction was that an exemp¬ 
tion of deportation proceedings from the Act might well 
be unconstitutional. The Court stated (at 50, 51): 

“Indeed, to so construe the Immigration Act [i.e., 
so as to make the Administrative Procedure Act inap¬ 
plicable] might again bring it into constitutional jeo¬ 
pardy. When the Constitution requires a hearing, it 
requires a fair one, one before a tribunal which meets 
at least currently prevailing standards of impartiality. 
A deportation hearing involves issues basic to human 
liberty and happiness, and, in the present upheavals in 
lands to which aliens may be returned, perhaps to life 
itself. It might be difficult to justify as measuring 
up to constitutional standards of impartiality a hearing 
tribunal for deportation proceedings the like of which 
has been condemned by Congress as unfair even where 
less vital matters of property rights are at stake.” 

This passage is a strong suggestion that the exemption 
provided by the appropriation rider is unconstitutional. 
Appellants counter it (Br. 3) by quoting out of context an 
earlier sentence in the opinion to the effect that agencies 
have ready access to the legislature if they are erronously 
inclined within the Administrative Procedure Act (Sung 
case at 47). This sentence appears in a portion of the 
opinion in which the Court was not considering any poten¬ 
tial constitutional problems, but where the Court, as an 
aid to construction, was investigating whether there was 
any rational basis to suppose that Congress had the purpose 
of exempting deportation proceedings from the Act. The 
Court rejected the Government’s contention that expense 
to the agency was a basis for imputing such a purpose to 
Congress. The sentence on which appellants rely is not 
even directed to the Immigration and Naturalization Serv¬ 
ice as distinguished from other agencies. In context, it is 
a veiled, mild rebuke to the Government for urging as a 
guide to judicial construction the purely legislative matter 
of expense. 

It is a distortion to conceive, as do appellants (Br. 3), 
that the appropriation rider is “relief suggested in the 
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Supreme Court’s opinion,” and therefore relief which the 
Court recognized as being within the Congressional power. 
Were this the case, the later passage, which we have 
quoted, would be meaningless. So far from suggesting 
legislative exemption of deportation proceedings from the 
Administrative Procedure Act, the opinion as a whole re¬ 
gards as offensive the notion that these proceedings should 
be singled out for a sacrifice of fairness to economy. 

B. Procedural due process is an expanding concept which 
requires observance of “at least currently prevailing 
standards of impartiality.” 

In the Sung case, the Court suggested that exemption 
of deportation proceedings from the Administrative Pro¬ 
cedure Act might well be unconstitutional. There is, how¬ 
ever, no condition attached to its statement of the principle 
that the due process clause requires that a hearing be “one 
before a tribunal which meets at least currently prevailing 
standards of impartiality” (Sung case at 50). 

The “currently prevailing standards of impartiality” 
change, of course, with the times, and inevitably they be¬ 
come more fastidious as civilization advances. “Due pro¬ 
cess of law” is as old as Magna Charta, but procedures 
which today are considered indispensable are vastly more 
refined than those employed in medieval times. The con¬ 
cept of due process still retains the ability to expand, as 
is indicated by contemporary developments in such matters 
as the admissibility of confessions, the right to represen¬ 
tation by counsel, and the right to impartially-selected 
juries. The situation is summed up in Wolf v. Colorado, 
338 U. S. 25, 27: 

“Due process of law thus conveys neither formal nor 
fixed nor narrow requirements. It is the compendious 
expression for all those rights which the courts must 
enforce because they are basic to our free society. But 
basic rights do not become petrified as of any one time, 
even though, as a matter of human experience, some 
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may not too rhetorically be called eternal verities. 
It is of the very nature of a free society to advance in 
its standards of what is deemed reasonable and right. 
Representing as it does a living principle, due process 
is not confined within a permanent catalogue of what 
may at a given time be deemed the limits or the essen¬ 
tials of fundamental rights.’’ 

Accordingly, it is not enough for appellants to urge (Br. 
15) that their proposed deportation procedure was accepted 
before the enactment of the Administrative Procedure Act. 
Procedures which passed muster in the frontier period of 
the administrative process are not necessarily valid today, 
any more than the cruidities in criminal procedure which 
characterized the frontier period of the nation’s history. 
What constitutes due process in deportation hearings can 
not be determined by reference to abstractions, nor apart 
from the standards which prevail in federal administrative 
agencies generally. The Administrative Procedure Act did 
not amend the Constitution, but if it embodies the current 
standards of impartiality and fairness for administrative 
proceedings, the quintessence of “what is deemed reason¬ 
able and right,” then by constitutional compulsion depor¬ 
tation proceedings must conform to the Act’s provisions. 

C. The Administrative Procedure Act embodies the “cur¬ 
rently prevailing standards of impartiality” and fairness. 

1. The Act Is a Charter of Fair Procedure for 
Administrative Justice. 

Not all procedural regulations establish standards of 
impartiality or fairness. Pre-trial, for example, is pri¬ 
marily a device for expedition and efficiency, and is not 
generally considered to be indispensable to fair play. The 
Administrative Procedure Act, however, is above every 
thing else designed to insure fairness in the administrative 
process. The Act is entitled “An act to improve the ad¬ 
ministration of justice by prescribing fair administrative 
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procedure,” and the Sung opinion (at 36-45) amply docu¬ 
ments the legislative history behind this Congressional 
purpose. 

The Act, furthermore, is more than a loose collection of 
rules of procedure. It lays down general policies and a 
comprehensive scheme which constitute a basic charter for 
administrative justice. The Act is a sort of constitution 
governing the “statutes” which agencies may “enact” to 
formulate their procedures. Thus section 5 of the Act 
requires timely notice of agency hearings; it leaves to the 
agencies the prescribing of the number of days for notice 
and the methods of notification. This charter-like aspect 
of the Act was fully recognized by its sponsors: 

“The bill, as reported, is not a specification of the 
details of the administrative procedure, nor is it a 
codification of administrative law. Instead, out of a 
long consideration and in the light of the studies here¬ 
tofore mentioned, there has been framed an outline of 
minimum basic essentials.” (Report of the Senate 
Committee on the Judiciary to Accompany S. 7, Sen. 
Eep. 752, 79th Cong., 1st Sess., p. 7, hereafter cited as 
Senate Report). 

“By enacting this bill, the Congress—expressing the 
will of the people—will be laying down for the guid¬ 
ance of all branches of the Government and all private 
interests in the country a policy. respecting the mini¬ 
mum requirements of fair administrative procedure.” 
(Id., p. 31). _ 4 

“The bill is an outline of minimum essential rights 
and procedures. Agencies may fill in details, so long 
as they publish them. It affords private parties a 
means of knowing what their rights are and how they 
may protect them, while administrators are given a 
simple framework upon which to base such operations 
as are subject to the provisions of the bill.” (Report 
of the House Committee on the Judiciary on S. 7, H. 
Rep. 1980, 79th Cong., 2d Sess., pp. 16-17, hereafter 
cited as House Report). 

“Although it [the Act] is brief, it is a comprehensive 
charter of private liberty, and a solemn undertaking 
of official fairness. It is intended as a guide to him 
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who seeks fair play and equal rights under law, as well 
as to those invested with executive authority.” (Fore¬ 
word by the Chairman of the Senate Committee on the 
Judiciary, to Administrative Procedure Act — Legis¬ 
lative History, Sen. Doc. 248, 79th Cong., 2d Sess., 
p. in). 

2. The Sections from Which Deportation Proceedings Are 
Exempted by the Appropriation Rider Are the Heart 
of the Charter of Fairness for Administrative Hear¬ 
ings. 

The appropriation rider exempts deportation proceed¬ 
ings not from marginal requirements of this charter of 
fairness, but from the provisions which are its very heart. 
Section 5 of the Administrative Procedure Act contains 
provisions requiring adequate notice and opportunity for 
defense, preventing commingling in the hearing officer of 
functions inconsistent with fair adjudication, and prohibit¬ 
ing ex parte consultation by the hearing officer. Section 7 
covers, among other things the right to file an affidavit of 
bias and prejudice; the obligation to exclude irrelevant and 
immaterial evidence; and the dutv to make the decision on 
the basis of the record. Section S prescribes procedure for 
review of the examiner’s preliminary report. Section 11 2 
insulates examiners from agency pressures by giving them 
an autonomous status as to appointment, removal and com¬ 
pensation, by requiring that they be assigned to cases in 
rotatlbn, and by prohibiting examiners from performing 
duties inconsistent with their responsibilities as examiners. 
By exempting deportation proceedings from these sections 
of the Act, the appropriation rider thus makes inapplicable 
to such proceedings the most fundamental purpose of the 
Act, that “to curtail and change the practice of embodying 
in one person or agency the duties of prosecutor and judge. ” 
Sung case at 41; cf. Senate Report, supra, p. 3. 


- See footnote 1, p. 5, supra. 
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3. The Sections from Which Deportation Hearings Are 
Exempted Establish Currently Prevailing Standards 
of Fairness in the Conduct of Administrative Ad¬ 
judicative Hearings. 

It is clear, then, that the sections of the Administrative 
Procedure Act from which deportation proceedings are 
exempted by the appropriation rider establish “standards 
of impartiality’’ and fairness. If these standards are those 
“currently prevailing,” then it follows from the concept 
of due process expressed in the Sung and Wolf cases, 
supra, that, absent some feature peculiar to deportation 
proceedings, such proceedings must conform to those 
standards. 

Obviously the standards set by these sections are “cur¬ 
rently prevailing,” since the comprehensive coverage of 
the Administrative Procedure Act makes them applicable 
to virtually all important federal agency adjudicative 
hearings. One of the purposes of the Act was to make 
agency proceedings uniform (Sung case at 41; Senate Re¬ 
port , supra, pp. 1, 5), and hence its “procedural safe¬ 
guards” were “enacted for general application to admin¬ 
istrative agencies.” Sung case at 52-53. So solicitous of 
its coverage is 'the Act that it contains a most unusual 
provision against exemption by implication. Section 12 
of the Act (5 U.S.C. sec. 1011) states: “No subsequent 
legislation shall be held to supersede or modify the pro¬ 
visions of this Act except to the extent that such legisla¬ 
tion shall do so expressly.” Thus the Act by its own force 
inevitably establishes the “currently prevailing” stand¬ 
ards in the federal administrative process. 

Appellants argue, however (Br. 15), that the Adminis¬ 
trative Procedure Act cannot be considered to lay down 
general standards of administrative due process because 
it does not have unlimited application by its own terms. 
Specifically, they point to the exclusion of proceedings 



12 


instituted prior to the effective date of the Act 3 and to 
the exclusion in section 2 of agencies composed of rep¬ 
resentatives of the parties and certain military and war 
functions. 

The exclusion of pending proceedings was a practical 
measure which obviously has no bearing on the character 
of the Act as one establishing generally prevailing rules 
of fairness for future proceedings. It simply demon¬ 
strates that the legislature can be more flexible in apply¬ 
ing newly-developed concepts of procedural fairness than 
the judiciary. 

The exclusion of bi-partite tribunals and war functions 
does not detract in any significant manner from the general 
applicability of the Act to the federal administrative proc¬ 
ess. All procedural rules, we suppose, have exceptions. 
Even the right to trial before being criminally punished 
has its exception in the case of one who commits contempt 
in open court. Exceptions may be necessary because of 
considerations peculiar to particular type of proceedings, 
and that these exist does not reduce the status of the gen¬ 
eral rule as one of fair procedure. 

It is apparent that the exclusions contained in the 
Administrative Procedure Act, as enacted, were adjust¬ 
ments to functions which required special treatment, and 
do not reflect any legislative judgment that the provisions 
of the Act are not generally fundamental to administra¬ 
tive fairness. The sponsoring committees reported that 
its exclusion of bi-partitite tribunals and war functions 
was because their operations were not suited to the ordi- 

3 Appellants’ brief is capable of being construed to imply (at 15) that 
the deportation proceedings against appellees were instituted prior to the 
effective date of the Administrative Procedure Act. We arc sure that no 
such implication was intended, since the facts are clearly to the contrary. 
The warrant instituting deportation proceedings against appellant Potash 
was issued on February 27, 1948 and served on March 1, 1948, and the 
hearing was set, after an adjournment, for April 1, 1948. J. A2, 23-24. (We 
adopt the system of record references employed by appellants—Br. 3, footnote 
2). The Doyle warrant was issued and served in February 1948, and the 
hearing originally scheduled for March 8, 1948 was adjourned to March 24, 
1948. J.A. IS. Every section of the Act had become effective long before 
all of these dates. See sec. 12 of Act, 5 U.S.C. sec. 1011. 
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nary administrative framework. Senate Report, supra, p. 
253; House Report, supra, p. 19. 

Appellants further argue (Br. 15) that “manifestly” 
the enactment of the Administrative Procedure Act can 
not have caused procedures theretofore regarded as accord¬ 
ing due.process to “suddenly” become unfair. But once 
it be understood that due process is a developing concept, 
then it follows that there will inevitably occur points at 
which a reform will “suddenly” be held to have achieved 
constitutional dimension. Judicial decisions which recog¬ 
nize a reform as constitutionally basic generally have an 
even more “sudden” impact than the legislative recogni¬ 
tion embodied by the Administrative Procedure Act, for 
they do not except pending proceedings. The McNabb 
case ( McNabb v. United States, 318 U.S. 332) undoubtedly 
caused a “sudden” change in the rules as to the admissi¬ 
bility of confessions into evidence. Numerous commun¬ 
ities were suddenly compelled to change their practices 
of systematically excluding Negroes from jury panels as 
a result of Strauder v. West Virginia, 100 U.S. 303, and 
once again as a result of Norris v. Alabama, 294 U.S. 587. 
Ohio had to “suddenly” change a venerable system of 
compensating petty magistrates because of Turney v. Ohio, 
273 U.S. 510. 

The Administrative Procedure Act, in its historic con¬ 
text, constitutes a legislative rather than judicial recog¬ 
nition that certain reforms, particularly those involving 
the separation of functions, are essential to elementary 
fairness in the administrative process under contemporary 
conditions. This legislative recognition was based on ex¬ 
perience, not formulated in the abstract. It was made 
after more than ten years of exhaustive study and investi¬ 
gation by the legislative and executive branches {Sung 
case at 37-40; Senate Report, supra, p. 1; House Report, 
supra , p. 7), of a kind and scope wdiich the courts are utter¬ 
ly unequipped to make. It would be irrational for the 
courts to reject as unfounded this legislative recognition 
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of what is essential to due process in the administrative 
field. Nor, as we shall see, was the exemption of deporta¬ 
tion proceedings from the Administrative Procedure Act 
in any way a legislative recognition that the Act’s pro¬ 
visions are not necessary to elementary fairness in deport¬ 
ation proceedings. 

Even without the legislative recognition, the courts 
should now hold in the light of experience and modern 
research that the due process clause requires at least a 
moderate degree of separation of the adjudicative and 
prosecutorial functions in administrative proceedings. Such 
a holding, if it goes no further than the policies laid dowm. 
in the Administrative Procedure Act, would still be far 
short of compelling an insulation comparable to that which 
applies to the judiciary, even though present-day admin¬ 
istrative proceedings often involve issues more vital than 
many law suits. A hearing officer can neither be, nor ap¬ 
pear to be, unbiased if he has investigative and prosecu¬ 
torial functions in the same or a similar case, and if his 
employment and advancement are entirely at the mercy of 
the agency which is a party to the proceeding. It has been 
authoritatively observed that this natural psychological 
predisposition is particularly pronounced in deportation 
proceedings: 

“The reason usually urged for separation of the 
investigating and quasi-judicial functions within an 
administrative organization is the human difficulty of 
ridding oneself of commitments on a question after 
having been engaged on one side of it. This considera¬ 
tion applies with more than ordinary force in deporta¬ 
tion hearings. Inspectors, like other human beings, 
do not want their work to appear fruitless, and are 
reluctant to conclude that it should go for nothing.” 
(The Immigration and Naturalization Service T Report 
of the Secretary of Labor’s Committee on Adminis¬ 
trative Procedure (1940), p. 78). 

Judicial decisions already foreshadow acceptance as a 
due process requirement of the principle of separation of 
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functions. In Tumey v. Ohio, 273 U. S. 510, the personal 
pecuniary interest of the magistrate in the outcome of the 
trial was only one basis for the Court’s finding of a denial 
of due process. Equally offensive was the fact that the 
magistrate’s dual role as mayor supplied a separate of¬ 
ficial concern in the benefit his community would derive 
from imposition of a fine (see at 532-534). One of the 
reasons advanced by Mr. Justice Rutledge for condemning 
the Michigan one-man grand jury was that it combined 
“in a single official the historically separate powers of 
grand jury, committing magistrate, prosecutor, trial judge 
and petit jury.” Re Oliver, 333 U.S. 257, 278. In Morgan 
v. United States, 304 U.S. 1, 22, one of the objectionable 
factors in the process of administrative decision was that 
the Secretary of Agriculture accepted, after ex parte con¬ 
sultation with subordinate officials, findings “prepared by 
the active prosecutors for the Government.” 

D. There exists no basis cognizable under the due process 
clause for the legislative exemption of deportation 
proceedings from the Administrative Procedure Act. 

The procedural reforms of the Administrative Proced¬ 
ure Act are more essential in deportation proceedings than 
in any other type of federal administrative hearings. The 
deportation proceedings affects -the fabric of a free soci¬ 
ety. Unfair deportation procedure inevitably produces 
illegitimate restraint on the conduct of all the millions of 
resident aliens. The impact of deportation is on the citi¬ 
zen as well as on the alien. Many deportation proceed¬ 
ings involve the issue of whether the person involved is a 
citizen or an alien, and unfair adjudication results in exil¬ 
ing citizens. Deportation of an alien can have devastating 
consequences on citizen members of his family. History 
teaches, finally, that tyrannical treatment of aliens is in¬ 
variably a prelude to the tyrannical treatment of citizens. 
It was in a deportation case that Justice Murphy felt it 
necessary to observe: “Only by zealously guarding the 


16 


rights of the most humble, the most unorthodox and the 
most despised among us can freedom flourish and endure 
in our land.” Bridges v. Wixon, 326 U.S. 135, 166, con¬ 
curring opinion. 

The appellees here are important labor leaders (J.A. 
24, J. A2, 32). Both have resided in the United States for 
the periods of their adult lives (ibid.). Potash is married 
to an American citizen and is the father of a native-born 
daughter (J. A2, 32). Doyle is married to a legally resi¬ 
dent alien and is the father of four native-born children 
(J.A. 24). A substantial prison sentence would be less 
punishment for appellees and their families than banish¬ 
ment from the United States. It would be incongurous if 
the greater punishment could be imposed without a sem¬ 
blance of the safeguards which would attend imposition of 
the lesser punishment. 

So far as the nature of deportation hearings are con¬ 
cerned, there is nothing, and nothing has been suggested, 
which indicates any reason why such proceedings cannot 
be effectively conducted under the provisions of the Ad¬ 
ministrative Procedure Act. 

The irrationality and unfairness of exempting deporta¬ 
tion proceedings from standards of impartiality required 
of other administrative hearings is underscored by history. 
The administration of the immigration laws has been 
condemned probably more than the administration of any 
other federal functions, and with greater severity and 
greater cause. From the Alien and Sedition Laws, through 
the Palmer raids, and to the present wave of expulsions of 
political dissidents, abuse of the deportation process has 
been vehemently criticized. See, e.g., Enforcement of the 
Deportation Laics , 5 National Commission on Law Ob¬ 
servance (Wickersham Commission) (1931); Note, 56 Yale 
L. J. 670, 6S3, 6S4. Only recently it was stated by one who 
was Solicitor of the Department of Labor at a time when 
the Immigration Service was in that department: “These 
bodies [SEC, FTC, NLRB, and other agencies regulating 




17 


business], even in the days when they were believed to be 
most arbitrary, were models of administrative fairness as 
compared to immigration proceedings.’’ Gerard D. Reilly, 
in The Sunday Star, Wash., D. C., Aug. 8, 1948, p. C-4. In 
the present cases, the deportation process was invoked 
under 8 U.S.C. sec. 137 (J. A2, 41). That section has been 
used to expel aliens who have unpopular views, regardless 
of strict requirements of proof, 4 and to inhibit the alien com¬ 
munity generally from exercising the liberties guaranteed 
by the First Amendment. 

Nevertheless, Congress has chosen to exempt deporta¬ 
tion proceedings from the provisions of the Administrative 
Procedure Act. We are obliged, therefore, to investigate 
the exempting legislation and its background in order to 
determine whether Congress found that which has eluded 
our inquiry and that of the Supreme Court—a rational, 
legitimate basis for excluding the deportation process from 
requirements known to be generally necessary for fairness 
of administrative adjudication. 

Such an investigation discloses that Congress neither 
had nor purported to have any such basis for the exemp¬ 
tion. The appropriation rider was not enacted because 
of policy reasons which can be taken into account in apply¬ 
ing the due process concept. It was not adopted with re¬ 
gard to the necessity for fair hearings in the deportation 
proceedings. On the contrary, Congress was inditferent to 
whether deportation hearings would be conducted fairly 
or unfairly. It -was willing to eliminate fairness in such 
proceedings for the sake of economy. 

That the basis for the exemption is pecuniary only is 
shown by the fact that, though substantive legislation, it 
was enacted as part of a general appropriation statute, and 
by the legislative history. When the appropriation bill 

4 Many members of the I.W.W. were deported between 1918, when deporta¬ 
tion for membership in that organization was upheld. Ex Parte Bemat, 
255 Fed. 429) and 1941, when that organization was finally given clearance 
in the second deportation proceeding against Harry Bridges. Record, pp. 
329-336, in Bridges v. Wixon, 326 U.S. 135. 
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reached the House floor, Representative Walter, generally 
reputed to be an author of the Administrative Procedure 
Act, and a member of the House Judiciary Committee, 
which ordinarily would have had jurisdiction over the 
substantive proposal made by the rider, objected vehement¬ 
ly to the exemption. His objection was based not only on 
the by-passing of his committee but also on the unfair 
nature of the exemption. The members of the House 
Appropriations Committee who defended the rider (Rep¬ 
resentatives Stefan and Rooney) did so on the ground that 
it would save money. 96 Cong. Rec. 13505, 13546-13550 
(1950). 

The debate also reveals that in all likelihood the Ap¬ 
propriation Committee’s belief that substantial savings 
would be effected by the rider was fostered by misrepre¬ 
sentations made by the Immigration and Naturalization 
Service. 96 Cong. Rec. 13505, 13546 (1950). 5 

What happened was that the Immigration and Naturali¬ 
zation Service, seeking to preserve its vested interest in the 
unfair conduct of deportation proceedings, by-passed the 
Judiciary Committee, which was concerned with maintain¬ 
ing fair and uniform administrative procedure, and pre¬ 
vailed on a committee which was interested only in mone¬ 
tary matters. The legislature as a whole had its freedom 
of choice inhibited by the use of the appropriation rider 
device, and in any event was not concerned because it was 
dealing with the politically impotent alien community. 

The fundamental consideration, however, is that the due 
process clause can not give weight to pecuniary considera¬ 
tions as a ground for removing elementary standards of 
fairness. Particularly is this true in deportation proceed¬ 
ings, involving as they do liberty and life. Still more is it 

5 Representative Walter flatly so charged. Ho pointed out that the 
Service had informed the Appropriations Committee that compliance with 
the Administrative Procedure Act would require it to add 80 examiners to 
its staff. While disputing the need of any additional examiners, Mr. Walter 
also pointed out that the Service’s cost estimate for so increasing its exam¬ 
iners called for paying them at the rate of $450,000 apiece. 96 Cong. Rec. 
13546 (1950). 
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true when the pecuniary considerations are not peculiar 
to the deportation process. As the Sung decision points 
out (at 46), the expense caused by conformance to the Ad¬ 
ministrative Procedure Act affects all agencies covered by 
the Act. 

No doubt the public purse would be spared even more if 
Congress completely eliminated hearings in deportation 
cases. Yet there is no substantial difference between pro¬ 
ceeding without a hearing and conducting an unfair hear¬ 
ing. Indeed, the former process is morally preferable be¬ 
cause less hypocritical. 

What Congress did in enacting the appropriation rider 
was to single out deportation proceedings as the one area 
in which it was politically safe to sacrifice fairness to 
economy. Other areas involve businessmen who can vote. 
Such considerations are undoubtedly potent to legislators, 
but they can not, w T e submit, be taken into account by the 
judicial system. 

E. The application of the exemption will deny appellees 

due process of law. 

If the injunction is vacated, appellees will be subjected 
in their deportation hearings to the old discredited pro¬ 
cedures of the Immigration and Naturalization Service, 
with additional elements of unfairness added. The hearing 
examiner may have investigated their cases or similar cases. 
He may be both prosecutor and judge in their particular 
hearings. He will be completely dependent on the charging 
agency in such matters as tenure of employment, assign¬ 
ment of duties, and compensation. He will have been hand¬ 
picked for appellees’ hearings by the charging agency, not 
assigned by a system of rotation. He will be under no 
obligation to refrain from privately consulting other em¬ 
ployees of the agency. He will not be subject to the filing 
of an affidavit of bias and prejudice. Appellees will not 
be notified in advance of the matters of fact and law claimed 
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by the government. The record for decision will not be 
limited to the testimony, pleadings, and exhibits, but may 
include any extraneous material, kept secret from appellees, 
that the Immigration Service may decide to include. J. A. 
30-31. (As to the predilection of the Immigration Service 
for determinations made on a secret record, see also Knauff 
v. Shaughnessy, 338 U. S. 537.) 

The record indicates, furthermore, that the Immigration 
and Naturalization Service is disposed to employ against 
appellees especially the whole possible weight of its unfair 
procedures. Appellees obtained the preliminary injunc¬ 
tion on May 7, 194S (J. A2, 39) and the permanent injunc¬ 
tion on February 17, 1949 (J. A2, 44). It would have been 
simplicity itself for the Service to have at any time after 
May 7,1948 accorded appellees a fair hearing in accordance 
with the Administrative Procedure Act. If the Service did 
not wish to act until Supreme Court determination of its 
coverage by the Act, nevertheless, it had from February 
20, 1950 (the date of the Sung decision) until September 
27, 1950 (the date of the enactment of the appropriation 
rider) within which to institute hearings against appellees 
under the Administrative Procedure Act. In fact, in the in¬ 
terval from February 20 to September 27, 1950, the Service 
did hold numerous deportation hearings in bail cases which 
had been pending for far less time than appellees’ deporta¬ 
tion cases (J. A. 35-37). The reasonable conclusion is that 
the Service has at all costs sought to avoid giving a fair 
hearing to appellees, and has deliberately deferred depor¬ 
tation proceedings against them until it could proceed 
under an unfair procedure. 

II. The Contention That the Injunction Was Prematurely 
Granted Is Not Available on This Appeal 

Appellants urge that it was error not to vacate the in¬ 
junction because the injunction restrained deportation pro¬ 
ceedings prior to the exhaustion by appellees of the ad- 
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ministrative remedy. The present appeal is from a judg¬ 
ment refusing to vacate the injunction. It is not an appeal 
from the judgment granting the injunction. The time to 
appeal from the injunction judgment has long since expired, 
and the appeals initially taken therefrom were abandoned 
by appellants before decision (see Nos. 10,245 and 10,248 
in this Court), as were appellants’ appeals from the pre¬ 
liminary injunction (Nos. 9937 and 9940 in this Court). 
The alleged prematurity of the injunction judgment was 
an issue which could, of course, have been raised and con¬ 
sidered on an appeal from that judgment. It can not be 
raised on a motion to vacate the injunction judgment or on 
appeal from an order denying the motion to vacate. 

A. Mere judicial error is not a basis for vacating a 

judgment. 

Appellants’ contention of prematurity seeks to support 
a motion to vacate the injunction merely on an alleged 
judicial error in the issuance of the injunction. The mo¬ 
tion to vacate was made under Rule 60(b) of the Federal 
Rules of Civil Procedure, the only available rule for that 
purpose. It is settled that a motion to vacate a judgment 
under Rule 60(b) can not rest merely on an error of law, 
especially if the moving party had voluntarily failed to ap¬ 
peal or had abandoned his appeal. Ackermann v. United 
States, 340 U. S. 193; United States v. Borchers, 163 F. 2d 
347 (C. A. 2), cert, den., 332 U. S. 811. The motion to va¬ 
cate under Rule 60(b) “cannot be used as a substitute for 
an appeal.” Gilmore v. Hirnncm, — App. D. C. —, 191 F. 
2d 652, 653. Cf. Jusino v. Morales <& Tio, 139 F. 2d 946 (C. 
A. 1); United States v. Kunz, 163 F. 2d 344 (C. A. 2); 
Creedon v. Smith, 8 F. R. D. 162 (N. D. Ohio, E. D.); Phelan 
v. Bradbury Bldg. Cory., 7 F. R. D. 429 (S. D. N. Y.). 

The 1946 revision which put Rule 60(b) in its present 
form was an endeavor “to amend the rules to permit, 
either by motion or by independent action, the granting of 
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various kinds of relief from judgments which were per¬ 
mitted in the federal courts prior to the adoption of these 
rules. . . .” Notes under Rule 60 of Advisory Committee 
on Amendments to Federal Rules of Civil Procedure. Rule 
60(b) “does not assume to define substantive law as to 
the grounds for vacating judgments, but merely prescribes 
the practice in proceedings to obtain relief.” Id. These 
passages appear to indicate that Rule 60(b) was not in¬ 
tended to enlarge pre-existing grounds for vacating federal 
judgments. It is clear that mere judicial error was never 
a ground for vacating a federal judgment from which the 
time for appeal had expired, either on a bill of review 
(Safeway Stores v. Coe, 7S App. D. C. 19, 22, 136 F. 2d 
771, 774; Lehman Co. v. Appleton Toy & Furniture Co., 148 
F. 2d 9S8; United States v. Borchers, supra ) or on such 
ancillary writs as coram nobis and audita querela (Moore 
& Rogers, Federal Relief from Civil Judgments, 55 Yale 
L. J. 623, 664, 672-674). Nor is it an available ground for 
vacation of judgment under the California statute from 
which Rule 60(b) was derived. Id. at 646. 

Even if Rule 60(b) be considered to have enlarged the 
pre-existing grounds for vacating judgments, nevertheless, 
it is unthinkable that it enables vacating a judgment after 
the time for appeal has expired merely because of a judicial 
error which could have been corrected by appeal. Were 
such the case, federal judgments would entirely lose all 
finality. 

It is immaterial that appellants may have abandoned 
their appeal from the injunction because they felt that the 
Sung decision made it unimportant to press for a reversal 
of the judgment. In United States v. Musingwear, 340 
U. S. 36, a District Court dismissed the government’s com¬ 
plaint for an injunction against violations of an OPA reg¬ 
ulation. The government appealed. While the appeal was 
pending, the commodity involved was decontrolled. The 
government then dismissed its appeal on the grounds of 
mootness. The Court held that the judgment dismissing 
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the injunction suit was res judicata so as to bar a treble¬ 
damage action by the government, and this even though 
the government had abandoned the injunction appeal only 
because an injunction could be of no value in view of the 
decontrol of the commodity. The Court observed (at 41) 
that the government had “slept on its rights.” Here too 
appellants slept on their rights. Here, as in the Munsing- 
wear case, they were lulled by the belief that an appeal from 
the injunction could serve no practical purpose. Never¬ 
theless, here, as in the Munsingwear case, the appellants 
cannot reopen the issue decided against them by the unap¬ 
pealed judgment. 

B. The alleged error of prematurity was not a 
jurisdictional defect. 

The alleged prematurity of the injunction would, thus, 
be an available ground under Rule 60(b) for vacating the 
judgment only if it made the injunction “void” for lack of 
jurisdiction. Jurisdictional defect is not, however, indi¬ 
cated by appellants’ quotations of judicial passages admon¬ 
ishing trial courts not to interfere with pending adminis¬ 
trative proceedings. 

The rule requiring exhaustion of administrative remedies 
is clearly one of judicial policy and not of jurisdiction in 
the strict sense. This is demonstrated by appellants’ con¬ 
cession (Br. 12) that an exception to the rule exists where 
judicial intervention is necessary to prevent irreparable 
injury. Appellants even admit that an apropriate case 
within this exception probably existed at the time the com¬ 
plaint was filed. The factual situation which lies behind 
this admission was the assertion by the Attorney General 
of a right to hold appellees without bail pending the pro¬ 
tracted deportation proceedings, and this situation was not 
cleared up until December 1948, seven months after the 
issuance of the preliminary injunction. J. A2, 45, 41. 
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Jurisdiction of the subject matter is, of course, ordinarily 
determined by the nature of the field involved, not by the 
extent of the plaintiff ’s injuries. It seems impossible that 
a rule should be a jurisdictional restriction if it can be 
overcome by a judicial evaluation of the factual damage to 
the plaintiff. The District Court for the District of Col¬ 
umbia has general equity jurisdiction, and the subject mat¬ 
ter of appellees’ suit was within that jurisdiction. 

C. Even if the rule of prematurity is jurisdictional, never¬ 
theless the District Court’s determination of jurisdic¬ 
tion is conclusive. 

The exception mentioned by appellants to the rule of 
exhaustion of administrative remedy was described as fol¬ 
lows in Eccles v. Peoples Bank, 333 U. S. 426, 434: 

“A determination of administrative authority may 
of course be made at the behest of one so immediately 
and truly injured by a regulation claimed to be invalid, 
that his need is sufficiently controlling to justify judi¬ 
cial intervention even before completion of the admin¬ 
istrative process.” 

To like effect: Aircraft <£ Diesel Corp. v. Hirsh, 331 U. S. 
752, 773, 774; Chambers v. Robertson, 87 App. D.C. 91, 93, 
183 F. 2d 144,146; Petroleum Exploration v. Public Service 
Commission, 304 U. S. 209. Cf. Columbia Broadcasting Sys¬ 
tem v. United States, 316 U. S. 407; Shields v. Utah Idaho 
C. R. Co., 305 U. S. 177; Pierce v. Society of Sisters, 268 
U. S. 510. In Chambers v. Robertson, supra, this Court 
stated (87 App. D. C. at 93) that the rules requiring exhaus¬ 
tion of administrative remedies “are not without excep¬ 
tions necessary to preserve fundamental rights of litigants 
. . . or to prevent a violation of express statutory limita¬ 
tions placed by Congress upon the powers or actions of an 
administrative body. ...” 

If the rule of exhaustion is jurisdictional (which we 
deny), then the exception of irreparable injury is an issue 
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of jurisdictional fact. This exception having been pleaded 
in the complaints (J. A. 18, 20, J. A2, 23-25), the District 
Court thereupon obtained jurisdiction over the controversy. 
Utah Fuel Co. v. National Bituminous Coal Commission, 
306 U. S. 55, 60; Moore v. Chesapeake & Ohio By., 291 U. S. 
205. The issue of jurisdictional fact was litigated below 
(J. A. 24-27, J. A2, 31-39, 40), and was expressly determined 
by the trial court in favor of appellees (J. A2, 40). The 
District Court clearly had jurisdiction to determine its 
jurisdiction, and having determined it in a litigated pro¬ 
ceeding, its determination is conclusive and not subject to 
attack other than by a direct appeal from the determina¬ 
tion. Stoll v. Gottlieb, 305 U. S. 165; Trevnies v. Sunshine 
Mining Co., 308 U. S. 66; Sherrer v. Sherrer, 334 U. S. 343, 
The most recent enunciation of this principle by the Su¬ 
preme Court appears in the Sherrer case, supra, at 350: 

“Insofar as cases originating in the federal courts are 
concerned, the rule has evolved that the doctrine of 
res judicata applies to adjudications relating either to 
jurisdiction of the person or of the subject matter where 
such adjudications have been made in proceedings in 
which those questions were in issue and in which the 
parties were given full opportunity to litigate” (cit¬ 
ing supporting decisions in margin). 

Accordingly, appellants could not on the motion to 
vacate, nor can they now in this appeal, reopen the prev¬ 
iously litigated and decided issue of whether a factual 
showing of irreparable injury existed to warrant relaxa¬ 
tion of the rule of exhaustion of administrative remedies. 
For they may not base a motion to vacate merely on an 
alleged judicial error in determining a matter which was 
within the court’s jurisdiction to decide. 

It is pertinent to add that this conclusion reaches a result 
which is in accord with the sensible realities of the situa¬ 
tion. If the District Court prematurely intervened (which 
we deny), nevertheless, its intervention proves in retro¬ 
spect to have had a sound result. Without that interven- 
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tion, appellants would have conducted protracted deporta¬ 
tion hearings against appellees at great expense and incon¬ 
venience to the public and to appellees. These deportation 
hearings would have been recognized as a nullity for lack 
of conformance to the Administrative Procedure Act im¬ 
mediately upon the decision of the Sung case. Further¬ 
more, the deportation cases against appellees were insti¬ 
tuted four years ago. It is not the fault of appellees that 
hearings therein have not been held. The fault stems from 
the intransigent attitude of appellants toward the Admin¬ 
istrative Procedure Act. It would be deplorable if this 
Court avoided present decision of the constitutional issue 
and remitted appellees to hearings which some years from 
now will be held to be nullities. In that interim, moreover, 
the Immigration and Naturalization Service will once more 
have squandered the public funds in conducting thousands 
of other invalid deportation proceedings, some of which 
will have resulted in the unjust deportation of persons who 
lacked means to contest the validity of the procedure em¬ 
ployed. Finally, the constitutional issue involved can as 
readily be passed on by the Court in the present posture 
as after the deportation hearings are held. The agency 
will not, and cannot, pass on the constitutional question, 
and none of its factual determinations will be of any as¬ 
sistance to a resolution of that question. 

These considerations, we suggest, are even more per¬ 
suasive in an action seeking to vacate a judgment than in 
an original injunction proceeding. It is entirely appropri¬ 
ate to utilize different standards for removing an injunc¬ 
tion which has aged beyond the appeal period than for 
granting or affirming one. 

III. A Three-Judge Court Was Not Required for the 
Decision of the Motion to Vacate the Injunction. 

Appellants have heretofore indicated by motion in this 
Court their contention that it was error for a single Dis¬ 
trict judge to deny their motion to vacate the injunction 
and that a three-judge court was required for that pur- 
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pose. This contention is not referred to in appellants’ 
brief, nor is it included in appellants’ statement of ques¬ 
tions presented. However, counsel for appellants has in¬ 
formed counsel for appellees that appellants intend to urge 
the point in their reply brief. 

Preliminarily, it should be observed that this contention 
was not made below. Appellants did not apply for the 
convening of a three-judge court, nor did they challenge 
the District judge’s right to decide the motion. The con¬ 
tention is plainly an afterthought. 

It should also be observed that if appellants are correct 
in this contention, the result will be to leave the injunction 
still in effect. If a single judge could not deny the motion, 
then neither could a single judge grant the motion. De¬ 
cision of the motion, then, would be within the province of a 
three-judge court, and by that circumstance this Court 
would be without jurisdiction to determine whether the 
motion should or should not have been granted. If appel¬ 
lants are correct, the most that this Court can do is to vacate 
the order refusing to vacate the injunction and remand the 
proceeding for determination by a three-judge court of the 
motion to vacate the injunction. This Court can not in¬ 
struct a three-judge court, as it can a single-judge court, 
to grant the motion to vacate. For this Court has no appel¬ 
late jurisdiction over the decisions of a three-judge court. 

We think it is plain, however, that the three-judge court 
statute (28 U. S. Code sec. 2282) has no application to the 
motion to vacate the injunction. That statute provides that 
an injunction restraining a federal act for repugnance to the 
Constitution “shall not be granted ... unless the application 
therefor is heard and determined” by a court of three 
judges. The refusal to disturb a previously granted injunc¬ 
tion is plainly not a “grant” of an injunction, and a motion 
to vacate an injunction is plainly not an “application” for 
an injunction. Appellees’ opposition to the motion to va¬ 
cate was not an application of any kind, much less an appli¬ 
cation for an injunction. Washington Water Power Co. v. 
Coeur D’Alene , 24 F. Supp. 790 (D. Idaho, N. D.) squarely 
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holds that a motion to modify an injunction previously 
granted by a single judge is not a proceeding within the 
three-judge court statute. 

The only application ever made for an injunction was that 
made by appellees in their complaint, motion for preliminary 
injunction, and motion for summary judgment. The only 
grant of an injunction was the granting of the injunction 
judgment. Appellants do not, of course, dispute the au¬ 
thority of a single judge to pass on this application, made 
before the issuance of the injunction judgment. Plainly this 
application did not challenge the execution of any act of 
Congress, nor did the judgment granting the injunction 
restrain the operation of any act of Congress. On the con¬ 
trary, the application insisted that an act of Congress, the 
Administrative Procedure Act, should be put into operation, 
and the injunction judgment sustained that position. 

In view of the plain wording of the statute, it is immaterial 
that the practical effect of the decision below is to prevent 
the execution of a federal statute, the appropriation rider. 
Decisions of unconstitutionality appropriately made by 
single judges, as in criminal cases, often are as effective a 
restraint against the operation of a statute as a direct in¬ 
junction against utilization of the statute. 

CONCLUSION. 

The order entered below denying the motion to vacate the 
injunction should be affirmed. 

Respectfully submitted, 

Joseph Forer, 

David Rein, 

Folier & Rein, 

711 Fourteenth St., N. W., 
Washington, D. C., 

Isidore Englander, 

205 East 42nd St., 

New York, N. Y., 

Attorneys for Appellees. 
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PETITION FOR REHEARING. 

The appellants petition for a rehearing of the decision 
herein for the reasons set forth below. 

I. 

On June 27, 1952, the Congress enacted over the Presi¬ 
dent’s veto the “Immigration and Nationality Act,” pre- 
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viously commonly known as the McCarran-Walter Immi¬ 
gration Bill. 

Section 403(47) of the Act expressly repeals the rider to 
the Supplemental Appropriation Act which exempted de¬ 
portation proceedings from the Administrative Procedure 
Act. 

Since the only basis for the Court’s decision w T as the 
exemption made by the rider, the Court should vacate its 
decision and dismiss the appeal. The situation now is 
exactly as it was before the rider was enacted. 

It is unnecessary, in view of the foregoing, for us to set 
forth our reasons for believing that the Court’s decision 
is erroneous. However, we do so in the following sections, 
because we believe that the Court’s opinion should not be 
left by the Court to stand as a precedent. These following 
sections are written without regard to the repeal of the 
appropriation rider. 


n. 

The Court’s decision rests on two conclusions: (1) that 
“we cannot tell, in advance of the hearings, whether they 
will or will not conform to constitutional requirements;” 
and (2) that procedural due process can be accorded out¬ 
side of the Administrative Procedure Act. 

The first of these conclusions is contrary to the record. 
The second mistakes the issue involved in these appeals. 

Injunctions always operate in futuro, even when they 
are restraints against continuance of a practice. Courts 
always issue injunctions, therefore, on the basis of an 
anticipated state of facts. This anticipation is derived 
from the facts of record. 

The facts of record here show unmistakably that the 
appellees will employ hearing examiners who engage in 
prosecutorial and investigative functions, as well as hear¬ 
ing functions, and who do so in the same or similar cases. 
They show that the appellees will employ hearing exam¬ 
iners who are entirely subject to agency control in such 
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matters as appointment, tenure of employment, salary, etc. 
They show that these hearing examiners will be permitted 
to consult ex parte with the prosecuting agency. There can 
be no question of these facts, for the appellees ’ own regu¬ 
lations provide for such a procedure. J.A. 30-31. The trial 
court must have found that these facts existed in order to 
grant the injunction in the first place and to refuse to 
vacate it in the second. The very purpose of the appro¬ 
priation rider was to free the appellees from the require¬ 
ments of separation of functions and semi-autonomy for 
hearing examiners. 

Therefore, this Court can tell what the deportation hear¬ 
ings will be like, and it can tell whether hearings which 
follow such standards are constitutional. Of course, it is 
theoretically possible that the appellees will change their 
regulations and utilize a different procedure. But the in¬ 
junction process cannot be halted on this basis. No one, 
and no court, can predict the future with complete cer¬ 
tainty. If certainty of prediction is a prerequisite to 
issuing or keeping injunctions, then injunctions can never 
be used. 

The legal question—whether the procedure which this 
Court can tell will be used by appellees is constitutional— 
is not so general as whether procedural due process can 
be accorded outside of the Administrative Procedure Act. 
The question is whether a deportation proceeding violates 
due process if it completely disregards the two cardinal 
features of the Administrative Procedure Act—separation 
of functions and semi-insulation of examiners. The Act 
does not provide for a complete separation of functions or 
for complete insulation of examiners. What it does pro¬ 
vide in these respects is, we assert, a minimum which must 
be lived up to for constitutional reasons. 

m. 

The Court’s opinion is internally inconsistent. The Court 
first holds that on the proceeding to vacate the injunction 
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there cannot be considered the question of whether the ad¬ 
ministrative remedies had to be exhausted before the 
injunction could issue. But the Court’s decision vacates 
the injunction precisely because the administrative reme¬ 
dies have not been exhausted. For the Court removes the 
District Court’s intervention in the administrative pro¬ 
ceeding on the ground that the administrative proceeding 
has not yet been held. The rationale given—that no one 
can tell what the proceeding will be like—is a familiar 
rationale for applying the rule requiring exhaustion of 
administrative remedies. 

Pennsylvania v. The Wheeling and Belmont Bridge Co., 
IS How. (59 U.S.) 421, cited by the Court, does not sup¬ 
port the decision here. For in the Bridge Co. case, the 
Court expressly considered whether the superseding act 
of Congress was constitutional, whereas here the Court 
refuses to consider whether the superseding act is valid. 

IV. 

With all deference, we suggest that the Court’s decision 
is unrealistic in assuming, contrary to the record and the 
well-known practices of the Immigration and Naturaliza¬ 
tion Service, that it cannot know what the deportation pro¬ 
cedure will be. This lack of realism is being manifested, 
moreover, in a case in which the trial court found that 
appellants would suffer irreparable injury if they were 
subjected to deportation proceedings which did not comply 
with the Administrative Procedure Act. This finding too 
is res judicata. Surely it is an obligation of our judicial 
system to prevent illegal governmental infliction of irrep¬ 
arable injury on individuals. 
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Conclusion. 

The petition for rehearing should be granted. 

Respectfully submitted, 

Joseph Forer, 

David Rein, 

Forer & Rein, 

711 Fourteenth St., N. W., 
Washington, D. C. 

Isidore Englander, 

205 East 42nd St., 

New York, N. Y. 

Attorneys for Appellees. 

Certificate of Counsel. 

I certify that the within and foregoing petition for re¬ 
hearing is presented in good faith and not for delay. 


Joseph Forer 



